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McCULLOCH v. MARYLAND IN AUSTRALIA. 


MERICAN lawyers and publicists will be interested to learn 
that the doctrine of McCulloch v. Maryland has been 
accepted and applied in Australia. The Australian federal Con- 
stitution! must be taken to forbid the collection of a state income- 
tax from federal servants in respect of their official incomes. There 
is nothing express in the Constitution on the subject; but the re- 
cently constituted High Court of Australia has discovered the . 
implied prohibition in the Victorian income-tax cases.? Jus est — 
id quod judices dicunt. 

The decision has attracted much attention throughout Australia. 
The man in the street is startled and puzzled. He sees a public 
official, enjoying a regular salary in the postal department, paying 
the Victorian income-tax until federation, and then suddenly ex- 
empted from the tax because the post-office has passed over to 
federal control. The official receives just the same benefits from 
the state activities as he received before;— and state activities 
are many in Australia. He has the same protection from the 
police, the same educational privileges for his family, the same 
conveniences from railways and other public works. His neighbor 
of the Lands Department and his neighbor the grocer get no 
more benefit from the state’s expenditure than he; and yet they 
continue to pay the income-tax, and he ceases to pay it. Why? 

It must be admitted that the surprise, and even indignation, 
manifested in many quarters are excusable. The public have not 





1 63 & 64 Vict. c. 12. 2 1 Com. L. Rep. 58s. 








560 HARVARD LAW REVIEW. 


yet become familiar with the federal system, with the peculiar 
problems which are presented when two governmental machines, 
each supreme within its own sphere of operations, are in full play 
over the same territory and the same people. But is it too much 
to expect that the writers in newspapers, and others who aspire to 
guide public opinion, should read and weigh the closely reasoned 
judgment of the High Court before criticising it, and should know 
something of the great and continuous stream of masterly decisions 
of the United States Supreme Court which the judges of the High 
Court have followed? Probably there has not been in the history 
of jurisprudence any development more curious or instructive than 
that of the written Constitution of the United States — the gradual 
unfolding of the potential implications of its short, pithy sentences 
—the transition from deduction to deduction, from inference to 
inference — the laborious and cautious adaptation of a rigid, almost 
unalterable instrument of government to the live needs of a rapidly 
growing people and an increasingly complex civilization. If the 
High Court has erred, it has erred under the fascination of jurists 
and statesmen of the type of Marshall; and it has merely placed 
the public officials of Australia in the same position, as to exemp- 
tion from income-tax, as the public officials of the United States, 
and even of Canada. 

The judgment itself is, in the main, merely a reaffirmance and 
application of the principles previously laid down by the High 
Court in d’Emden v. Pedder! In that case the deputy post- 
master-general of Tasmania was prosecuted for giving an unstamped 
receipt for his month’s salary to the federal paying officer. A Tas- 
manian act makes “ every receipt” for £5 to £50 liable to 2d. 
stamp duty; and any person giving a receipt unstamped is liable 
to a penalty. On the other hand, the federal Audit Act (No. 4 of 
1901) requires every public accountant at the time of paying any 
account to obtain a receipt. It might, perhaps, have been suffi- 
cient to say that the federal parliament had “ exclusive ” power to 
make laws with regard to the postal department, under sec. 52 of 
the Constitution; and that the requirement of the state law was 
a direct interference with the officers of a federal department in 
the execution of their duty. Such was the aspect in which the 
Supreme Court of Victoria regarded d’Emden v. Pedder, when it 
was cited in the income-tax case.2_ But in d’Emden v. Pedder the 
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judges of the High Court based their decision on much broader 
principles, taking a comprehensive survey of the relations of 
federal agents and agencies to state legislation. They had laid 
down the following proposition as the true test to be applied in 
determining the validity of state laws and their applicability to 
federal transactions: 


“When a state attempts to give to its legislative or executive authority an 
operation which, if valid, would fetter, control, or interfere with, the free 
exercise of the legislative or executive power of the Commonwealth, the 
attempt, unless expressly authorized by the Constitution, is to that extent 
invalid and inoperative.” 


It may be observed, in passing, that this proposition, as expressed, 
would seem to prevent a state policeman from arresting for a crime 
a federal officer on his way to his work. But whether it covers 
too wide a ground or not, the judges of the High Court evidently 
intend to treat it as the guiding principle, the major premise in 
all judicial syllogisms, on the subject of federal agencies. Where 
have they found this principle? They have found it in the nature 
of the Constitution. The express grant of power and control to 
the Commonwealth would, they say, be ineffective unless the Com- 
monwealth is entitled, within the ambit of its authority, to exercise 
its legislative and executive powers in absolute freedom, and with- 
out any interference or control whatever except that prescribed 
by the Constitution itself! Quando lex aliquid concedit, concedere 
videtur et tllud sine quo res ipsa valere non potest ; and therefore 
the grant of constitutional powers to the Commonwealth involves 
the grant of absolute freedom from control. 

In arriving at this principle the High Court was guided by the 
weighty judgment of Marshall, C. J., in McCulloch v. Maryland,? 
pronounced in 1819, and followed in innumerable cases in the 
United States. On this decision the whole fabric of the doctrine 
as to federal agencies has been reared in the United States and 
in Canada, and now in Australia. The case is so familiar in the 
United States that it may seem unnecessary in an American review 
to restate the facts and the outlines of the decision. But it seems 
to be more satisfactory to do so when a foreigner is endeavor- 
ing to show the impression which it has made on his mind. If he 
is wrong, his error can be the more readily detected. In 1816 





1 See 1 Com. L. Rep. 109-111. 2 4 Wheat. (U. S.) 316. 
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Congress passed an act purporting to incorporate the Bank of the 
United States; in 1817 a branch was established at Baltimore, 
Maryland; and in 1818 the state legislature of Maryland passed a 
law taxing all banks or branches thereof uot chartered by the state 
legislature. The cashier of the branch, one McCulloch, was sued 
for the amount of the tax, and, the state court having given judg- 
ment for the plaintiff, an appeal was brought to the Supreme 
Court of the United States. The first question was, had Congress 
power to incorporate a bank? Now the Constitution conferred on 
Congress power to legislate on certain enumerated subjects; and 
unless the power were given expressly or by necessary implica- 
tion, Congress could not have it— its legislation would be void. 
The states retained all the residuary powers: “The powers not 
delegated to the United States by the Constitution nor prohibited 
by it to the states are reserved to the states respectively or to 
the people.” 1 The Constitution does not prohibit the states from 
creating corporations. for purposes of gain or otherwise. Indeed, 
each of the states has its own company law. But in conferring on 
Congress the specific powers of legislation, the following general 
power was added: “ To make all laws which shall be necessary and 
proper for carrying into effect the foregoing powers, and all other 
powers vested by this Constitution in the government of the 
United States or in any department or officer thereof.” This gen- 
eral power is not treated by the jurists as enlarging the powers 
specifically given, or as granting any new power to Congress. It 
merely removes all uncertainty that the means for carrying into 
execution the express powers are included in the grant.2_ Marshall 
also relied on the fundamental fact that wéthin its sphere of action 
the federal power is supreme: “ This Constitution, and the laws of 
the United States which shall be made in pursuance thereof .. . 
shall be the supreme law of the land; and the judges in every 
state shall be bound thereby, anything in the Constitution or laws 
of any state to the contrary notwithstanding.” ® 

The Constitution then, being one of enumerated, not residuary 
powers, and there being no express power to create corporations — 
whether for private gain or for any other purpose —where did 
Marshall find the power in Congress to create this bank? The 
bank was owned by a company of persons, shareholders, carrying 





1 Art. X. 2 Cooley, Const. L. 105; Hare, Const, L. 117. 
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on the business of banking for their private profit. The United 
States took one-fifth of the capital, $55,000,000. The federal 
government was to deposit its funds wjth the bank, the bank 
receiving the revenues collected, and disbursing on federal cheques; 
and in return for the privilege of holding the floating government 
balances, the bank had to pay the government $1,500,000 per 
annum. The government offices took the bank notes at par in 
payment of duties; and the bank was bound to redeem its notes 
in coin. Such was the bank. It saved the federal government 
the expenses of custody, of transportation; it kept huge sums of 
government money in circulation by way of loan, for the con- 
venience of the people. But it is not to be overlooked that there 
were local banks and state banks in existence, willing to under- 
take all the work that the government required to be done.! 
Where, then, did Marshall find the power? He derived it from 
the “ power to lay and collect taxes, to borrow money, to regulate 
commerce, to declare and conduct a war, and to raise and support 
armies and navies.” For revenue has to be collected and expended 
through a vast territory; armies are to be supported on march; 
moneys raised in the North may have to be transported to 
the South, etc. The government which has a right and a duty 
to do an act must be allowed to select the means. The power to 
create a corporation (he says) is never used for its own sake; 
and it may fairly be taken as incidental to powers expressly given. 
Besides, there was the general power to make all “ necessary and 
proper” laws for carrying into effect the express powers; and 
“ necessary ” does not mean absolutely necessary, but calculated 
to produce the end in view. “Let the end be legitimate, let it be 
within the scope of the Constitution, and all means which are ap- 
propriate, which are plainly adapted to that end, which are not 
prohibited, but consist with the letter and spirit, are constitu- 
tional.” I think this is a fair summary of the reasoning, extracted 
from a mass of noble rhetoric. 

Then the question arose, could the state of Maryland tax the 
bank without violating the Constitution? The Maryland act re- 
quired the notes of the bank to be on stamped paper furnished by 
the state; and the amount of the stamp was regulated by the 
amount of money specified on the note. This, Marshall held, was 
a tax on the operations of the bank, and so “a tax on the opera- 
tion of an instrument employed by the government of the Union 
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to carry its powers into execution,” and therefore void. For the 
laws made under the Constitution were supreme. There was, 
in the Constitution, one whole section devoted to restrictions on 
the powers of the states.!_ The states, hitherto independent and 
sovereign, were forbidden to make treaties, to coin money, to emit 
bills of credit, to make anything but gold and silver legal tender, 
to pass laws impairing contracts, to grant titles. There were, in 
the same section, express prohibitions even as to state taxation; 
for the states were forbidden (without the consent of Congress) to 
levy import or export duties, or duty of tonnage. Marshall ad- 
mitted that the previously existing right of the state to tax was 
not abridged by the grant of a similar power to the Union. The 
powers not prohibited by the Constitution to the states were 
reserved to them;? and the express prohibitions might well be 
taken by some minds as negativing any implied prohibition — 
expressio unius exclusto alterius. But this was not Marshall’s view. 
For the states, if they had power to tax at all, might tax the bank 
out of existence. If it were urged that the state legislatures, 
responsible to the electors, had to be trusted, the answer was that 
this argument, however applicable to state agencies and state 
electors, did not apply to federal agencies created by the people 
of all the states. If it were urged —as, indeed, it was put by 
Mr. Justice a’Beckett in Wollaston’s case,’ in which the point as 
to income-tax first came before the Supreme Court of Victoria 
—that it would be time enough for the court to interfere when 
any real obstruction to federal power or diminished efficiency in 
the federal agency has been proved, the answer of Marshall was 
clear and sufficient — that the courts must not be “‘ driven to the 
perplexing enquiry, so unfit for the judicial department, what 
degree of taxation is the legitimate use, and what degree may 
amount to an abuse of the power.” If the state can tax at all, 
there is no point at which the tax can be said to become void. 
“They may tax the mail ; they may tax the mint; they may tax 
patent rights; they may tax the papers of the custom-house,” 
etc. Marshall discovered the dividing line at the point where 
sovereignty and the sovereign power of taxationend. ‘“ The sover- 
eignty of a state extends to everything which exists by its own 
authority or is introduced by its permission”; and federal instru- 
mentalities do not come within this class. 
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It seems clear that Marshall was influenced by the fact, which 
was obvious, that at a time when political feeling ran high in favor 
of and against the new national bank, the Maryland act was 
directly aimed at the bank, to injure it. But he did not base his 
judgment on such unsafe ground for a court as the possible motive 
of a legislature. He rested on the broad principle that the 
sovereign power of state taxation ends where the sovereign power 
of the federal legislation begins. Therefore it was as a mere corol- 
lary that the decision came in 1842 that a state could not levy 
income-tax upon a federal officer.1 One Dobbins was captain of 
a revenue cutter in the federal service, and resided in Erie County, 
Pennsylvania. In pursuance of an act of Pennsylvania, he was 
assessed for his office, as such, for county rates. Under the act 
the assessors had to rate offices, posts of profit, professions, etc., 
having a due regard to the profits arising therefrom. This act was 
not aimed at federal officers; it applied to all. It was admitted 
by counsel for the state that the vessel, its appliances, its guns, 
could not be taxed —say by a tax on personal property. Then 
why tax the officer, who is equally a means for executing the 
national powers? Such taxation would compel Congress to grad- 
uate salaries according to the taxes in each state. It would 
destroy all uniformity of compensation. It would give the states 
a revenue out of the revenue of the United States. It would 
be an interference with the means devised by Congress to carry 
into effect its powers. It would, finally, conflict with the law of 
the United States, which secures the salary to the officer in its 
entirety. 

The principle laid down in McCulloch v. Maryland has long 
been accepted as indisputable law throughout the United States. 
As Mr. Justice Story said in his Commentaries,? “If it is not now 
settled, it never can be.” It has been applied ¢ converso so as to 
exempt state officers from federal taxation of incomes.* It has 
been applied to United States government stock, but not to a fed- 
eral officer’s own house or possessions. It has been recognized 
by Congress in its legislation; for Congress, in creating national 
banks in 1864, provided specially that shares in such a bank might 
be included in the valuation of personal property for the purpose 
of state taxation, if the burden were not made greater than on 





1 Dobbins v. Erie County, 16 Pet. (U. S.) 370. 
2 1858, 3d ed., p. 161. 
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other similar property. The Attorney General for Tasmania, in 
his argument for his state in d’Emden v. Pedder, did not suggest 
that the case of McCulloch v. Maryland was wrongly decided as. 
matter of law in the United States; ? nor did counsel for the com- 
missioner of taxes in Victoria.2 They attempted to distinguish 
the Constitution of Australia from the Constitution of the United 
States — they did not attempt to dispute Marshall’s reasoning. 
The High Court was not asked to reconsider this. 

Yet — was Marshall right, as a lawyer, in McCulloch v. Maryland? 

Of course, it has been said that his decision saved the young 
federation, that it made the constitution workable. But the ques- 
tion is, was he interpreting the law or making it? /udicts est jus 
dicere, non dare. If it be urged that the laying down of this prin- 
ciple is a grand piece of constructive statesmanship, I have noth- 
ing to say. But then let us clearly understand that, according to 
such light of statesmanship as they may happen to possess, the 
judges are to supply gaps in legislation, to amend constitutions. 
Marshall, however, would have been the last to admit that a differ- 
ent principle was to be applied in the interpretation of a constitu- 
tion and in the interpretation of other documents; or that, in his 
doctrine of implied powers and implied prohibitions, he passed 
beyond the legitimate bounds of fair construction. ‘The doctrine 
of implied powers,” says Hare, “contains nothing exceptional or 
peculiar, or that is not applied in the interpretation of other instru- 
ments.”* From the point of view of the lawyer, it is all a question 
of agency—what was the federal Congress authorized to do? 
What was the state forbidden to do ? Certain definite and speci- 
fied powers were conferred on Congress; and, amongst others, 
“ power to lay and collect taxes, to borrow money, to regulate com- 
merce, to declare and conduct a war, and to raise and support 
armies and navies.” The residue of the powers was left — as 
before — with the states, which admittedly could create corpora- 
tions for purposes of private profit. Yet Marshall deduced from 
the specified powers which I have mentioned an implied power to 
create a corporation for purposes of banking, for the private profit 
of the shareholders, but which could be made use of by the fed- 
eral power. If this deduction is right, — that Congress can incor- 
porate companies for private profit,—it is hard to see why it 





1 13 U. S. Stats. at L. c. 106, s. 41. 
2 1 Com. L, Rep. 103, 111. 8 : Com. L. Rep. 585. 
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cannot enact federal marriage laws, in the interests of the order 
and efficiency of the federal service. Again, as I have already 
stated, the restrictions on the action and legislation of the states 
were collected in the Constitution in one section. These included 
restrictions on the taxing power of the states. Yet Marshall dis- 
covered another implied restriction under which states were pro- 
hibited from taxing federal agencies. His reason was that if the 
states had power to tax such agencies they might exercise it to 
such an extent as to cripple, if not wholly defeat, the operations of 
the national authority! I ask, is this a sufficient ground for saying 
that the power is by the Constitution absolutely prohibited? Mr. 
Justice Story thought not. At least, in the case of Martin v. 
Hunter’s Lessee,? decided in 1816, before McCulloch v. Maryland, 
he said: “It is always a doubtful course, to argue against the use 
or existence of a power from the possibility of its abuse. It is 
still more difficult, by such an argument, to engraft upon a general 
power a restriction which is not to be found in the terms in which 
it is given.” 

I venture to think that the introduction of powers by implica- 
tion, of prohibitions by implication, cannot legitimately be carried 
so far, — at least, under modern British law. Judges, in interpret- 
ing and applying the law, have no right to assume the function of 
legislators. The justification for judges introducing words which 
have not been expressed must rest on logical necessity, not on po- 
litical expediency. The implication must be necessary, not con- 
jectural or argumentative. In the analogous case of easements of 
necessity, the grant is not implied if the grantee has any other 
means of access to his land, however inconvenient, than by pass- 
ing over the grantor’s soil. Since 1819 the limits of implication 
have been more clearly defined than before. For instance, there 
was the case of Doyle v. Falconer,’ before the judicial committee — 
of the Privy Council in 1866. A member of the Assembly of 
Dominica was taken into custody and committed to gaol for a 
contempt committed in the face of the Assembly. He brought 
an action for trespass and for false imprisonment. The Assembly 
had been duly constituted, by royal prerogative, but had been 
given no express power to commit. It was held that the de- 
fendants were liable for the false imprisonment, but not for put- 
ting the plaintiff out of the House. “The right to remove for 





1 See Cooley, Const. Lim., 7th ed., 680. 
21 Wheat. (U. S.) 344, 345 $L.R.1 P. C. 328. 
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self-security is one thing; the right to inflict punishment is an- 
other.” The former power is necessary to the existence of such 
a body; the latter is not—although very desirable. “Their 
Lordships, sitting as a Court of Justice, have to consider not what 
privileges the House of Assembly of Dominica ought to have, but 
what by law it has.” Some seem to forget the force of “esse” in 
the maxim Quando lex aliquid concedit, concedere videtur et illud 
sine quo res ipsa esse non potest. This is the word — esse — found 
in Coke! and in Broom’s Legal Maxims.? The test is, is the 
power necessary to the existence of such a body? This case was 
followed in Barton v. Taylor;* where, on similar grounds, the 
Speaker of the New South Wales Assembly — who happens to be 
a party to the income-tax decision as one of the Justices of the 
High Court — was held to have no implied authority to exclude 
an obstructing member beyond the duration of the sitting. The 
judicial committee refused to follow United States cases, such 
as Anderson v. Dunn,‘ where it was held that the House of Rep- 
resentatives had, by necessary implication, a general power to 
commit outsiders for contempt, although the Constitution expressly - 
conferred only a power to punish for contempts committed by its 
own members. Probably, if the United States Constitution were 
not so difficult—I might say, impossible—to amend, the Su- 
preme Court of the United States would not have allowed them- 
selves to carry its implications so far. Here, as in so many other 
constitutional difficulties of the United States, we are brought 
face to face with its radical blemish — its rigidity. 

“ But,” it may be asked, “ was the national power to be treated 
as helpless in the face of such a direct attack as that made by 
Maryland?” Even if the answer were “ Yes— unless the Consti- 
tution were amended,” what then? The judges would have been 
doing their duty, leaving it to the people — under the constitu- 
tion —to do theirs. But was the national power helpless? Could 
not Congress, which had power to create national agencies, pro- 
tect them by express legislation? Congress could isolate national 
property: could it not isolate national servants? Could it not 
pass an act defining the relations of its servants to the state laws 
of taxation, forbidding taxation absolutely, or forbidding some 
particular tax, or ferbidding it except under certain conditions? 
Congress has passed legislation taking away the exemption within 





1 11 Rep. 52. 2 4th ed. 471. 
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certain limits (in the Act of 1864 as to national banks). If that 
legislation is valid, why not an act creating such an exemption as 
seems to be necessary? I cannot find that any such suggestion was 
made in the argument before Marshall. Marshall entrenched him- 
self on very strong ground when he spoke of the power of taxing 
being unlimited, and of the unfitness of the judicial department for 
the inquiry, “ What degree of taxation is the legitimate use, and 
what degree may amount to the abuse of the power?” But though 
an unfit subject for the judiciary, it is not an unfit subject for Con- 
gress. ‘A power to create implies a power to preserve.” These 
are Marshall’s own words; and if Congress has to see to the exe- 
cution of the national powers, if its legislation is to be supreme 
where it conflicts with state legislation, it may fairly be urged that 
an act protecting its servants from certain state taxation would 
be valid. The position is analogous to that under the trade and 
commerce clause. Any measure of state legislation, however 
legitimate in itself, yields to positive regulation of interstate or 
foreign commerce by act of Congress, if inconsistent with it. 

At first blush, there is a great deal of force in the view put by 
the High Court in d’Emden v. Pedder, and in the income-tax 
cases, — that the interpretation of the United States Constitution 
having been long settled by judicial decision, it is a reasonable 
inference that it was intended by the framers of the Australian 
Constitution, when adopting similar language, that like provisions 
should receive like interpretation. But, on the one hand, it is 
doubtful whether this consideration should have so much weight 
where the words adopted have been taken from a foreign constitu- 
tion, of which the framers of the Australian Constitution had no 
experience in the details of its working, and where the people who 
accepted and the Imperial Parliament which enacted the measure 
had practically no option but to accept it or reject it as a whole. 
And, on the other hand, the words are not the same in the two 
constitutions, However closely, in certain respects, the general 
framework of the Australian Constitution follows that of the United 
States, the sections 106-109 of the Australian Constitution are not 
the same in language as the Tenth Amendment of the United 
States Constitution; and the inference that the same form of 
words carries the same construction or the same consequences 
does not fairly arise. 





1 The Australian sections are as follows: — 
106. The Constitution of each State of the Commonwealth shall subject to this 
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It may be said that the correctness of the decision has now 
become a question of merely academic interest, the judgment of 
the High Court being final. The High Court has, with dignity 
and emphasis, refused to certify in favor of an appeal from itself 
to the Privy Council. The High Court has been given, by the 
Constitution, a peculiar status as guardian of the Constitution; and 
no “special reason” was put before the court which would justify 
it in shunting its great responsibility. The assertion of the po- 
sition of the court in relation to the Constitution is far more 
important than the question of the propriety of the particular 
decision. So far as one can foresee, the decision will probably 
be treated as binding and conclusive, for many years to come. 
Then what is to be done? I agree with those who think that 
federal servants should pay the same taxes as their neighbors to 
the state in which they live. The argument that by compelling 
them to do so you destroy the uniformity of conditions for similar 
work in different states, which is the aim of the public service 
system, may be greatly exaggerated. A postmaster in Queens- 
land, in the same class as a postmaster in South Australia, may 
get the same salary; and yet the climate may be different, the 
building may be better in one place than another. One may 
have his friends near him, the other may not. In Western Aus- 
tralia there is no income-tax; in Victoria there is; and yet the 
comparative cheapness of food and clothing and the other advan- 
tages in Victoria may be some compensation for the tax. What is 
to be done? In the United States a law was passed which pur- 
ported to enable the states to tax the stock of national banks on 
the same scale as other personal property; and I have not found 





Constitution continue as at the establishment of the Commonwealth, or as at the 
admission or establishment of the State, as the case may be, until altered in accord- 
ance with the Constitution of the State. 

107. Every power of the Parliament of a Colony which has become or becomes a 
State shall, unless it is by this Constitution exclusively vested in the Parliament of the 
Commonwealth or withdrawn from the Parliament of the State, continue as at the 
establishment of the Commonwealth or as at the admission or establishment of 
the State as the case may be. 

108. Every law in force in a Colony which has become or becomes a State and 
relating to any matter within the powers of the Parliament of the Commonwealth 
shali subject to this Constitution continue in force in the State, and until provision is 
made in that behalf by the Parliament of the Commonwealth, the Parliament of the 
State shall have such powers of alteration and of repeal in respect of any such law 
as the Parliament of the Colony had until the Colony became a State. 

109. When a law of a State is inconsistent with a law of the Commonwealth the 
latter shall prevail and the former shall to the extent of the inconsistency be invalid. 
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that the validity of the law has ever been contested. Yet it is 
hard to answer the argument of Senator Howard, in the debates 
which led up to that act, —that as, according to McCulloch v. 
Maryland, the Constitution forbade the taxation of such stock, 
Congress could not take away the prohibition, “It is certainly 
a very singular notion about states rights that the Congress of 
the United States can give to states rights of legislation which they 
did not previously possess.”1 Perhaps the best course — if we try 
to escape the effects of the decision — is for the federal Parliament 
to authorize a deduction from the salary of each federal officer of 
the amount which he would have had to pay as income-tax to his 
state and to pay the amount of the deductions to the state in 
which the officer lives. But even this suggestion is not without 
grave difficulties, practical as well as constitutional. 
Hi, B. Higgins. 


MELBOURNE, VICTORIA. 





1 See Congressional Globe, 1864, p. 1958. 
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THE POWER OF CONGRESS TO REGULATE 
RAILWAY RATES. 


HE power of Congress to regulate railway rates is based 

upon that section of the Constitution which provides that 
Congress shall have power “to regulate commerce with foreign 
nations, and among the several states and with the Indian tribes.” } 
This grant of power, however, is limited by the provision that 
“No preference shall be given by any regulation of commerce 
or revenue to the ports of one state over those of another.”? It 
is also limited by the Fifth Amendment, which provides that no 
person shall “ be deprived of life, liberty or property without due 
process of law; nor shall private property be taken for public 
use without just compensation.” Furthermore, it is subject to cer- 
tain well-settled constitutional principles underlying our form of 
government, namely: (1) Congress cannot delegate its legisla- 
tive powers; (2) Congress cannot confer judicial powers, except 
upon courts established in the manner provided in the Constitu- 
tion; and (3) Congress cannot confer non-judicial powers upon 
a duly established court. 

In framing any congressional legislation vesting in a commission 
power to fix or control the charges of railway companies in respect 
of interstate commerce, it is essential to take into consideration 
the following propositions: 

1. Unreasonably high rates are illegal. A public carrier is 
prohibited by the common law from making any unreasonably 
high charge, and this common law prohibition has been reinforced 
by the Interstate Commerce Act as to all interstate rates of rail- 
way companies. Congress has also strictly prohibited interstate 
carriers from making any unjust discrimination of any kind. 
These statutory prohibitions undoubtedly are constitutional and 
valid. 

2. The states have power to regulate domestic rates. It is 
settled by the decisions of the Supreme Court of the United 





1 Art. I. § 8. 2 Art. L § 9. 
8 Maximum Rate Case, 167 U.S. 479, 501. 
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States that the legislature of a state can regulate the charges 
of railway companies for the transportation of passengers and 
freight wholly within the state However, inasmuch as the 
power to regulate interstate commerce is vested by the United 
States Constitution in Congress, a state cannot regulate the 
charges in respect of interstate commerce.” 

The power of a state to regulate the charges of railway com- 
panies in respect of transportation wholly within the state is 
subject to the Fourteenth Amendment of the United States Con- 
stitution. Accordingly, a state statute, or a regulation made under 
authority of a state statute, limiting or fixing the rates of a rail- 
way company within the state in such manner as to deprive the 
company of reasonable compensation, would be in violation of 
the Constitution? 

3. Congress has power to regulate interstate rates. The power 
of Congress to regulate the charges of railway companies in 
respect of interstate transportation is not necessarily coextensive 
with the power of the states to regulate charges in respect of 
domestic transportation. The power of Congress is based wholly 
upon the affirmative grant by the Constitution of power to regu- 
late interstate commerce. The several states not only have the 
power to regulate domestic commerce, but they possess all other 
legislative powers that are not taken away by the Constitution of 
the United States. Congress cannot base its power to regulate 
charges of railway companies in respect of interstate transporta- 
tion solely upon the principle established by the decision in 
Munn », Illinois. An act of Congress regulating rates of a rail- 
way company cannot be sustained unless it is a regulation of inter- 
state commerce within the meaning of the Constitution; nor can 
it be sustained if it gives a preference to the ports of one state 
over those of another, or if it deprives the railway company of 
liberty, or property, without due process of law. 

While, no doubt, Congress can prohibit railway companies from 
charging more than reasonable compensation for the services 
rendered by them in interstate transportation, it has not unlimited 
power to interfere with them in their interstate transportation, or 





1 Munn v. Illinois, 94 U.S. 113; Chicago, etc., Ry. Co. v. lowa, 94 U. S. 155, and 
subsequent cases. : 

2 Hanley v. Kansas City S. Ry. Co., 187 U. S. 617. 

3 Smyth v. Ames, 169 U. S. 466. 

















574 HARVARD LAW REVIEW. 


to exercise unlimited control over interstate railway companies in 
the use of their property, or in the transaction of their business. 
It is well settled that the Fifth Amendment and the Fourteenth 
Amendment not only prevent Congress and the several states 
from actually confiscating property or destroying its value, but 
also protect the liberty of contract and the liberty of the owner 
of property in its use and enjoyment. 

4. Neither Congress, nor a commission created by Congress, 
can fix the rates of a railway company solely on the basis of the 
value or of the cost of its property — rates can be fixed only on 
the basis of allowing the carrier to charge in each case reasonable 
compensation for the services rendered. 

The property of a railway company is, practically, of no value 
except for railway purposes, and its va/ue depends wholly upon 
its earning capacity when used for such purposes. This earning 
capacity, in turn, depends wholly upon the rates which the com- 
pany can charge, the volume of its business, and the expenses of 
doing that business. It would, therefore, be illogical to attempt 
to fix the rates of a railway company on the basis of the value of 
its property. The value of the property is fixed by the rates and 
not the reverse. In Smyth v. Ames? the Supreme Court said that 
“the basis of all calculations as to the reasonableness of rates to 
be charged by a corporation maintaining a highway under legis- 
lative sanction must be the fair value of the property being used 
by it for the convenience of the public”; but it is obvious from 
the context that the word “ value” was not here used in its usual 
sense. 

At common law the reasonableness or unreasonableness of a 
rate charged by a railway company does not depend upon the 
original cost of the property used by it, nor upon the cost of 
reproducing a similar property. There is no rule of law limit- 
ing the income of a carrier according to the cost of its property. 
The question in each instance is whether the rate charged by 
the carrier requires the payment of more than reasonable com- 
pensation for the service rendered.? A carrier cannot charge more 
than reasonable compensation for the service rendered, merely 





1 Lake Shore, etc., Ry. Co. v. Smith, 173 U.S. 684, 691, 697 ; Allgeyer v. Louisiana, 
165 U. S. 578; Lochner v. New York, U. S. Supreme Court, October Term, 1904. 

2169 U. S. p. 546. : 

8 Cotting v. Stock Yards Co., 183 U.S. 79, 95, 97; Canada Southern Ry. Co. z. 
International Bridge Co., 8 App. Cas. 723, 731. 
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because it cannot otherwise earn a reasonable return upon the cost 
of its entire property; nor can a carrier be compelled to charge less 
than reasonable compensation merely because it may earn a large 
return upon the cost of its property. In determining what con- 
stitutes reasonable compensation for the service rendered in any 
given case, the aggregate profits of the carrier undoubtedly have a 
bearing and may be considered; but there are also many other 
elements that must be taken into account. 

There are several reasons why the rates of a railway company 
cannot be fixed by Congress, or by a commission created by 
Congress, on the basis of the cost of the property of the com- 
pany, or upon the basis of its income. 

(a) It is an axiom of railroad rate-making that rates between 
the same points must be alike on all competing lines, because if 
they are not alike, the business will go to that line which makes 
the lowest rate. Therefore, in case two competing lines would 
not be equally prosperous if both should charge the same rates, 
it would be impossible to fix their rates in such manner as to 
yield to each the same relative net return upon the cost of the 
property. Ifthe rates charged by the more prosperous company 
upon competitive business should be reduced so as to cut down 
its net income, the less prosperous company would be compelled 
either to reduce its rates equally or to lose all the competitive 
business, and in either event might be ruined. 

(4) It would be impossible to fix the rates of a railway company 
on the basis of the net income upon its entire property so long as 
the regulation of rates for transportation wholly within a state 
remains subject to state control and not to the control of Congress. 
The Interstate Commerce Commission could deal only with rates 
upon interstate traffic and the states could deal only with rates upon 
traffic wholly confined within their boundaries. The Supreme 
Court of the United States has decided that when a state under- 
takes to prescribe rates of a carrier in respect of domestic business, 
it must do so with reference, exclusively, to what is just and rea- 
sonable as between the carrier and the public in respect of domestic 
business. For the same reasons, if the Interstate Commerce Com- 
mission should prescribe rates upon interstate business, it could 
consider only what would be just and reasonable in respect of 
interstate business. There is, therefore, no power competent to 
adjust and prescribe a complete schedule of rates on the basis of 
allowing a railway company to earn only what may be deemed a 
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reasonable net return on the original cost, or the cost of reproduc- 
tion, of its property. 

Moreover, even if Congress had constitutional power to withdraw 
from the several states all control over the railways engaged in 
interstate commerce and to regulate their local as well as their 
interstate rates, it is not probable that it would resort to so revolu- 
tionary a measure. 

(c) While the original cost, or the cost of reproduction, of the 
property ofa railway company, and the rates required to enable the 
company to earn a fair return upon this cost, are elements to be 
considered in determining whether a statute fixing maximum rates 
is unconstitutional because confiscatory, these are not the only ele- 
ments.2 The owner of property devoted to a public service can- 
not be deprived by law of the fruits of his skill, industry, and thrift; 
nor can he be deprived of an increment in value of his property 
due to the development of the country or to good fortune. The 
power to regulate charges in a business of a public character is 
not based on the ground that the legislature can prevent the owner 
of property used in this business from earning more than a speci- 
fied profit upon the cost of this property. It is based on the 
ground that the legislature can prevent any individual or corpora- 
tion engaged in a business of a public character from charging 
more than reasonable compensation for the services rendered, 





1 In Smyth v. Ames, 169 U. S. 466, 541, the Supreme Court of the United States 
said: “In our judgment, it must be held that the reasonableness or unreasonableness 
of rates prescribed by a state for the transportation of persons and property wholly 
within its limits must be determined without reference to the interstate business done 
by the carrier, or to the profits derived from it. The state cannot justify unreasonably 
low rates for domestic transportation, considered alone, upon the ground that the 
carrier is earning large profits on its interstate business, over which, so far as rates 
are concerned, the state has no control. Nor can the carrier justify unreasonably high 
rates on domestic business upon the ground that it will be able only in that way to 
meet losses on its interstate business. So far as rates of transportation are concerned, 
domestic business should not be made to bear the losses on interstate business, nor 
the latter the losses on domestic business. It is only rates for the transportation of 
persons and property between points within the state that the state can prescribe ; and 
when it undertakes to prescribe rates not to be exceeded by the carrier, it must do so 
with reference exclusively to what is just and reasonable, as between the carrier and 
the public, in respect of domestic business. The argument that a railroad line is an 
entirety ; that its income goes into, and its expenses are provided for, out of a common 
fund ; and that its capitalization is on its entire line, within and without the state, can 
have no application where the state is without authority over rates on the entire line, 
and can only deal with local rates and make such regulations as are necessary to give 
just compensation on local business.” 

2 Smyth v. Ames, 169 U. S. 546, 547. 














CONGRESSIONAL RAILWAY REGULATION. 577 


Neither a state nor the United States would have constitutional 
power to seize the net income of a railway company over and 
above such sum as the legislature or the courts may deem to be a 
reasonable return upon the cost of its property. The legislature 
could not require any such excess to be paid into the state 
treasury, nor could the legislature give this excess to shippers 
upon the railway. 

It is to be observed in this connection that the railway com- 
panies have not received their franchises from the United States 
and that the United States has not conferred upon them the power 
of eminent domain. Although a state may base a power to regu- 
late railway companies on the ground that they have assumed the 
performance of a function of the state by accepting the franchises 
and the power of eminent domain granted by it, the United 
States cannot base the power of regulation upon that ground. 
Accordingly, the rule laid down by Mr. Justice Brewer in Cotting 
v. Kansas City Stock Yards Co.! with reference to the power of a 
state legislature to regulate the charges of a stockyards company 
should be applied. It should be held that Congress, or a commis- 
sion created by Congress, can declare, subject to review by the 
courts, what rates in respect of interstate transportation will pay a 
railway company reasonable compensation for its services; but that 
a railway company cannot, in any case, be deprived of the right to 
make such charge as is reasonable, having regard to the value of 
the service, and that it cannot be compelled to reduce its charges 
merely because the volume of its business enables it to earn large 
profits on its capital. 

5. Railway rates, like the charges in any other business, are 
determined largely by considerations of business policy and can- 
not be fixed by the application of definite principles or hard and 
fast rules. Those who manage the traffic of a railway company 
must exercise a wide discretion in adjusting its tariffs from time to 
time to meet the ever changing requirements of trade and of busi- 
ness conditions. Many elements must be considered, besides the 
cost of transportation, such as competition by land and water, 
the volume and character of the business, the length of the haul, 
the rates that can be paid in competition with producers of similar 
articles at other places, the existence of return loads, etc. In many 
cases railway companies voluntarily fix their rates far below the 





1 183 U.S. 79, 97- 
37 
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maximum that would be reasonable and lawful, as when it is de- 
sirable to develop a new territory, or to encourage the establish- 
ment of a new industry, or otherwise to help build up some new 
source of traffic. In many cases they are forced, by reason of com- 
petition, either to make rates that would be ruinous if applied to 
all their traffic or to give up the competitive business entirely. 
Again, in other cases, they must accept minimum rates by reason 
of the long haul required to carry a product to market. It is 
rarely, if ever, true that there is but one just and reasonable rate 
for the transportation of a given article between two points. In 
nearly every instance there is a wide range within which any rate 
would be just and reasonable, and it is wholly a question of busi- 
ness policy at what point the rate shall be fixed within that range. 

It would be utterly impracticable for a legislature, or a commis- 
sion, to exercise intelligently the wide business discretion necessary 
to adjust railway rates to meet the varying conditions of trade. 
It would seem also that an act of Congress taking away from a 
railway company its business discretion in the adjustment of its 
rates would be unconstitutional, because depriving the company 
of its liberty and property without due process of law. However, 
the decisions of the Supreme Court indicate that the legislature of 
a state, or a commission created by a state legislature, can, to some 
extent, substitute its own business judgment for that of the railway 
companies in fixing their rates. In Minneapolis, etc., R. R. Co. v. 
Minnesota,! the Supreme Court said: “ We do not think it beyond 
the power of the State Commission to reduce the freight upon a 
particular article, provided the companies are able to earn a fair 
profit upon their entire business, and that the burden is upon 
them to impeach the action of the Commission in this particular.” 
Moreover, it has often been held that the courts will not interfere 
with a regulation of rates by the legislature, or by a commission, 
unless it appears that the rates prescribed are clearly so unreason- 
able as to make their enforcement equivalent to confiscation of 
property.? There is, therefore, a wide range between a rate so 
high that the courts will declare it to be unreasonable and illegal 
if imposed by a railway company, and a rate so low that the courts 
will declare it to be confiscatory if imposed by the legislature or 
by a commission. 

This point has not always been borne in mind by the courts, and 





1 186 U. S. 257, 267. 
2 San Diego Land Co. v. National City, 174 U. S. 754. 
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has very generally been overlooked in drafting the various bills 
introduced during the last session of Congress. The expressions 
“reasonable rates” and “unreasonable rates” are often used in 
very different senses. Thus, when it is said that a rate shall be 
reasonable, this may mean (1) that the rate shall not be unreason- 
ably high and illegal under the common law and the Interstate 
Commerce Act, or (2) that the rate shall not be so low that a 
court would decide it to be confiscatory, or (3) that the rate shall 
be that particular rate which, in the discretion of a commission, or 
of some particular person, ought to be established between these 
two extremes. When it is said that a rate is unreasonable, this 
may mean (1) that it is unreasonably high and therefore illegal, or 
(2) that it is unreasonably low, or (3) that it is different from the 
rate which, in the opinion of a commission, or of some particular 
person, ought to be established between these two extremes. 

6. To fix the rates to be charged by a carrier in the future is a 
legislative and not a judicial act. This has repeatedly’been pointed 
out by the Supreme Court of the United States. In the Maxi- 
mum Rate Case,! the Supreme Court used the following language: 


“Tt is one thing to inquire whether the rates which have been charged 
and collected are reasonable — that is a judicial act ; but an entirely differ- 
ent thing to prescribe rates which shall be charged in the future — that is a 
legislative act... . 

“The power to prescribe a tariff of rates for carriage by a common car- 
rier is a legislative and not an administrative or judicial function, and, 
having respect to the large amount of property invested in railroads, the 
various companies engaged therein, the thousands of miles of road, and the 
millions of tons of freight carried, the varying and diverse conditions attach- 
ing to such carriage, is a power of supreme delicacy and importance.” 


7. Congress cannot confer judicial powers upon the Interstate 
Commerce Commission. It can confer judicial powers only upon 
courts established in the manner prescribed by the Constitution. 
The judges of such courts must be appointed to hold office during 
good behavior, and must receive for their services a compensation 
which shall not be diminished during their continuance in office. 
As will be pointed out hereafter, a judge can be required to per- 
form only strictly judicial services.2 The Interstate Commerce 





1 167 U. S. 479, 499, 505. See also Texas & Pac. Ry. Co. v. Interstate Com. Com. 
162 U. S. 197, 234. 
2 See point 9, infra. 
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Commission is vested with various non-judicial functions, such as 
the duties of procuring statistics and of prosecuting violations of 
the law. Congress could not confer strictly judicial powers upon 
a commission so constituted, nor could it give to such a commis- 
sion power to adjudicate finally the lawfulness of a rate charged by 
the railway companies, or to impose fines or penalties. 

8. Congress can confer upon a commission power to fix, subject 
to review by the courts, the maximum rates that would not be un- 
reasonably high and extortionate as against shippers, but it is doubt- 
ful whether or not Congress can vest in a commission the purely 
discretionary power to fix rates as it sees fit. The Constitution pro- 
vides that “ a// legislative powers herein granted shall be vested in 
a Congress of the United States,” and the general rule is well settled 
that Congress cannot delegate its legislative powers to any other 
body.2 It has never been decided that Congress can delegate to a 
commission the power of prescribing future railway rates, because 
Congress has never passed any law purporting to do so. Ina 
number of the states, however, such laws, delegating to railway 
commissioners the power of fixing rates, have been passed, and 
their constitutionality has been sustained. These decisions are 
based upon the doctrine that while a legislature may not dele- 
gate its strictly legislative powers, yet it may delegate authority 
to regulate certain matters which in the nature of things require 
regulation of a quasi-administrative character and which, in the 
nature of things, could not be satisfactorily regulated by the legis- 
lature itself* According to these cases, while the power of fixing 
rates is a function of the legislature, it is a quasi-administrative 
function which may be delegated to a commission. In upholding 





1 Interstate Com. Com. v. Brimson, 154 U. S. 447, 485. 

2 Art. I.§1. Cooley, Constitutional Limitations, 7th ed., 163. ‘‘ One of the settled 
maxims in constitutional law is, that the power conferred upon the legislature to make 
laws cannot be delegated by that department to any other body or authority. Where 
the sovereign power of the state has located the authority, there it must remain; and 
by the constitutional agency alone the laws must be made until the Constitution itself 
is changed. The power to whose judgment, wisdom and patriotism this high preroga- 
tive has been entrusted cannot relieve itself of the responsibility by choosing other 
agencies upon which the power shall be devolved, nor can it substitute the judgment, 
wisdom and patriotism of any other body for those to which alone the people have 
seen fit to confide this sovereign trust.” 

8 Georgia R. R. Co. v. Smith, 70 Ga. 694; Tilley v. Railway Co., 4 Woods (C. C.) 
427; McWhirter v. Pensacola Ry. Co., 24 Fla. 417, 471; Express Co. v. R. R. Co., 
111 N. C. 463, 472; Chicago, etc., Ry. Co. v. Dey, 35 Fed. Rep. 866. 

* See Field v. Clark, 143 U. S. 649, 692; Buttfield v. Stranahan, 192 U. S. 470. 
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the Railroad Commission Law of Georgia, Circuit Judge Woods 
used the following language: 


“The true distinction therefore is between the delegation of power to 
make the law, which necessarily involves a discretion as to what it shall 
be, and conferring an authority or discretion as to its execution to be exer- 
cised under and in pursuance of the law. The first cannot be done; to 
the latter no objection can be made.” * 


No doubt, Congress can by law prescribe general rules for the 
regulation of the charges of railway companies—for example, 
it can (as it did in the Interstate Commerce Act) prohibit railway 
companies from charging unreasonably high or extortionate rates 
and can prohibit them from unduly discriminating in their charges ; 
and it can establish a commission or other administrative body 
with power to carry into effect such general rules, including power 
to make orders fixing prima facie what rates shall be deemed un- 
reasonably high or discriminatory and therefore illegal under the 
statute. Under such a law, the function of a commission would 
be merely administrative in carrying out the declared will of Con- 
gress to prohibit excessive or unjustly discriminatory rates, and 
the commission itself would not be vested with the legislative 
power of determining, according to its own arbitrary will or ideas 
of policy, what rates shall be charged in the future. Under such 
a law the action of the commission, although prima facie valid, 
could be reviewed and set aside by the courts, and the carrier could 
not be deprived of the right to charge any rate that would not be 
unreasonably high or unjustly discriminatory. Even if Congress 
itself has constitutional power to fix the rates of the railway com- 
panies according to its discretion, it would be going a step further 
to hold that it can delegate this discretionary power to a commis- 
sion. As was pointed out by the Supreme Court, such a power is 
“a legislative power . . . of supreme delicacy and importance”? 
and would enable the Commission to make “ laws of wide import, 
destroying some branches of commerce that have long existed, and 
undertaking to change the laws and customs of transportation in 
the promotion of what is supposed to be public policy.” ® 

g. Congress cannot vest in the courts power to fix future rates, 
or to consider and pass upon the wisdom or policy of the com- 
mission in prescribing a particular rate which is neither con- 





1 4 Woods (U. S.) 427, 446. 
2 167 U.S. 505. 8 162 U. S. 234. 
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fiscatory nor unreasonably high. It is well settled that Congress 
cannot constitutionally require the courts to perform any duties 
that are not of a judicial character. It cannot require the courts, 
directly or indirectly, to perform duties of an administrative or of 
a quasi-legislative character.) It follows, therefore, that Congress 
has no constitutional power to require the courts to exercise the 
legislative or quasi-legislative power of a commission in fixing the 
rates to be charged by a railway company. Congress has never 
attempted this, and the precise point, therefore, has not been de- 
cided; but a similar question has arisen under state legislation 
purporting to vest the rate-making power in the courts, and this 
legislation has been condemned as unconstitutional. In State v. 
Johnson,* the Supreme Court of Kansas decided that the act of 
the legislature of that state creating a court called the “ Court of 
Visitation” was unconstitutional for the reason that it conferred 
upon this court the power of prescribing the future rates of rail- 
way companies —that being a legislative and not a judicial func- 
tion. The same conclusion was reached when the validity of this 
Kansas law was considered by the Circuit Court of the United 
States. 

If Congress cannot give to the courts original power to prescribe 
what rates the railway carriers shall charge, it cannot require them 
to reconsider the whole case as it was considered by the commis- 
sion and to pass upon the wisdom and policy of the action of the 
commission in fixing a rate. In other words, Congress cannot 
constitute the courts, in substance, an Appellate Railroad Com- 
mission, and require them to substitute their own ideas as to the 
wisdom and policy of a rate for the ideas of the commission. Any 
statute authorizing the commission in the first instance to exercise 
purely discretionary power in fixing rates, and requiring the 
courts, upon reviewing this action, to exercise the same discretion 
as the commission, would be unconstitutional, because this dis- 
cretion would be of a legislative and not of a judicial character. 
Such a statute would in effect constitute the courts the ultimate 





1 Opinions of the Judges of the Supreme Court in the notes to Hayburn’s Case, 
2 Dall. (U.S.) 409; United States v. Todd, 13 How. (U.S.) 52; Gordon v. United 
States, 2 Wall. (U.S.) 561; Re Sanborn, 148 U.S, 222; Interstate Com. Com. v. Brim- 
sen, 154 U. S. 447, 484; Norwalk Street Railway Company’s Appeal, 69 Conn. 597. 

2 See points 5 and 6 above. 

8 61 Kan. 803. 

* Western Union Tel. Co. v. Myatt, 98 Fed. Rep. 335. See also, Nebraska Tele- 
graph Co. v. State, §5 Neb. 627, 636. 
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rate-makers for the railways in the United States. The courts un- 
doubtedly can pass upon the question whether a rate is unreason- 
ably high and therefore unlawful, or whether it is in violation of a 
legal order made by the commission. They can also pass upon 
the question whether the action of the commission in fixing a rate 
is constitutional, that is to say, whether it would in effect amount 
to confiscation of the property of the carrier; but they cannot be 
required to substitute their own ideas of wisdom or policy for 
those of the commission in fixing a rate which is neither confis- 
catory nor unreasonably high. The question in such a case would 
be neither a question of fact nor a question of law. The adjust- 
ment of the rates of a carrier between these extremes presents 
merely a question of business policy largely dependent upon in- 
dividual opinion and preference. The carrier can pass upon this 
question; and possibly Congress, in the exercise of its legislative 
functions, can pass upon it. Possibly, also, Congress can em- 
power a commission to do so. But the courts cannot be required 
to decide such questions and in effect to take charge of the traffic 
management of the railways.!_ This precise point was decided in the 
case of Steenerson v. Great Northern Ry. Co.2_ The act of Min- 
nesota giving to the Railroad and Warehouse Commission of that 
state power to fix rates made provision for an appeal to the Dis- 
trict Court, and contained the following provision: “ Upon such 
appeal, and upon the hearing of any application . . . for the en- 
forcement of any such order made by the commission, the district 





1 The following remarks of Mr. Justice Brewer in the case of Reagan v. Farmers’ 
Loan & Trust Co., 154 U. S. 362, 397, are instructive in this connection: “ It is 
doubtless true, as a general proposition, that the formation of a tariff of charges for 
the transportation by a common carrier of persons or property is a legislative or ad- 
ministrative rather than a judicial function. Yet it has always been recognized that, 
if a carrier attempted to charge a shipper an unreasonable sum, the courts had juris- 
diction to inquire into that matter and to award to the shipper any amount exacted 
from him in excess of a reasonable rate; and also in a reverse case to render judgment 
in favor of the carrier for the amount found to be a reasonable charge. The province 
of the courts is not changed, nor the limit of judicial inquiry altered, because the legis- 
lature instead of the carrier prescribes the rates. The courts are not authorized to re- 
vise or change the body of rates imposed by a legislature or by a commission; they 
do not determine whether one rate is preferable to another, or what under all circum- 
stances would be fair and reasonable as between the carriers and the shippers ; they do 
not engage in any mere administrative work; but still there can be no doubt of their 
power and duty to inquire whether a body of ratesfprescribed by a legislature or a 
commission is unjust and unreasonable, and such as to work a practical destruction to 
rights of property, and if found so to be, to restrain its operation.” 

2 69 Minn. 353, 575; 72 N. W. Rep. 713. See also /# re Janvrin, 174 Mass. 514. 
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court shall have jurisdiction to, and it shall, examine the whole 
matter in controversy, including matters of fact as well as ques- 
tions of law, and to affirm, modify or reverse such order in whole 
or in part as justice may require; and in case of any order being 
modified, as aforesaid, such modified order shall, for all the pur- 
poses contemplated by this act, stand in place of the original order 
so modified and have the same force and effect throughout the 
State as the orders of said commission.” 
The Supreme Court of Minnesota held that 


“ If by this the legislature intended to provide that the Court should put 
itself in the place of the commission, try the matter de novo, and determine 
what are reasonable rates, without regard to the findings of the commission, 
such intent cannot be carried out, as a statute which so provided would be 
unconstitutional. The fixing of rates is a legislative or administrative act, 
not a judicialone. And the performance of such duties cannot under our 
constitution be imposed on the judiciary.” 


No constitutional statute can be drawn that will give to the 
courts power to hear the question de novo, as in case of an appeal 
of a cause in equity, and to reconsider the wisdom and policy 
of the commission in fixing any particular rate between the two 
extremes of legality referred to above. No statute would be nec- 
essary to give the railway companies power to resort to the courts 
in order to restrain confiscatory action of the commission, and no 
additional protection through the courts can be conferred by Con- 
gress. It follows, therefore, that a grant of power to a commission 
to fix rates, in its discretion, would vest in it practically autocratic 
power, subject to no control by the executive or by the courts, to 
dictate the policy of the railways of the United States, and auto- 
cratic power to make or unmake the prosperity of different sec- 
tions of the country so far as this would depend upon the rates of 
transportation. It would place in the practical control of the com- 
mission property of a value of about $12,000,000,000— the most 
important single property interest in the United States. It would 
create a form of bureaucratic government more absolute than any 
existing in any other country in the world. It would certainly be 
contrary to the American system of government and to American 
ideas of liberty. 

The action of the commission in such a case would be subject 
only to the right of the carriers to resort to the courts to prevent 
confiscatory action. Provisions for a further judicial review would 
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be illusory. Under the bills that have been introduced in Con- 
gress, the only question that could be considered upon an appeal 
by a railway company would be whether the rate prescribed by 
the commission was confiscatory, and the only question that could 
be considered upon an appeal by a shipper would be whether the 
rate prescribed was extortionate or discriminatory. If a local- 
ity should be aggrieved by the action of the commission, probably 
it would not have any redress whatsoever. 

10. A grant of discretionary power to fix railway rates within 
the limits of legality, as heretofore defined, would necessarily in- 
clude power, through an adjustment of rates, to affect the relative 
rates of different localities and to aid one locality in the country at 
the expense of other localities by establishing a differential. In 
some of the bills introduced at the last session of Congress it is 
provided in express terms that the commission shall have power to 
prescribe “the just relation of rates to or from common points ” ; 
but irrespective of such provisions, the power to do this would 
necessarily result from any grant of a purely discretionary power 
of fixing rates. 

The Constitution of the United States provides that “no prefer- 
ence shall be given by any regulation of commerce or revenue to 
the ports of one state over those of another.” In construing this 
constitutional prohibition it is to be observed, first, that it applies 
only to regulations of commerce by Congress and not to state leg- 
islation giving preferences to certain ports;} secondly, that it does 
not prohibit individuals or railway companies from voluntarily giv- 
ing differentials or preferences to certain ports; and thirdly, that 
it applies to a// regulations of commerce established by Congress, 
or by a commission created by Congress. An order of a com- 
mission fixing rates can be sustained only on the theory that it is 
a regulation of commerce by the legislature, acting through the 
commission, and, as has often been decided, such an order is sub- 
ject to the same constitutional limitations as a regulation enacted 
by the legislature in the first instance. In the case of Pennsylvania 
v. Wheeling Bridge Co.? it was claimed that an act of Congress 
authorizing the construction of a bridge across the Ohio river at 
Wheeling, Virginia, was in violation of this constitutional prohibi- 
tion, because the construction of this bridge would cause delay 
and expense in the operation of steamboats upon the Ohio river 





1 Munn z. Illinois, 94 U. S. 113, 135. 2 18 How. (U. S.) 421. 








586 HARVARD LAW REVIEW. 


bound to or from the port of Pittsburg, and would virtually give a 
preference to the port of Wheeling. A majority of the court, how- 
ever, held that the act of Congress was a legitimate exercise of the 
power to regulate commerce, although it might give an advantage 
to the ports of one state which would incidentally operate to the 
prejudice of the ports of a neighboring state, and that the consti- 
tutional prohibition prevented Congress only from giving a direct 
preference to the ports of one state over those of another. Mr. 
Justice Nelson also expressed the view that what was forbidden 
was not discrimination between the ports of different states, but 
discrimination between states, and that in order to bring the case 
within the prohibition it was necessary to show not merely dis- 
crimination between Pittsburg and Wheeling, but discrimination 
between the ports of Virginia and those of Pennsylvania. This 
latter view, however, is not tenable, as is shown by the discussion 
of the constitutional prohibition in Knowlton v. Moore. 

It seems clear that an act of Congress regulating interstate com- 
merce is not in violation of this prohibition merely because the 
regulation would incidentally, and not directly, give some advan- 
tage to the ports of one state over those of another state. The con- 
stitutional prohibition would forbid only a regulation of commerce 
directly and necessarily giving such a preference. The question, 
therefore, arises: Can a direct preference be given to the ports of 
one state over those of another through an adjustment of railway 
rates in the United States? Of course, the fact that railways were 
not known at the time of the adoption of the Constitution has no 
bearing upon the question. Ifa law prescribing the rates of rail- 
way companies is a regulation of commerce under section 8 of 
Article I., it must also be a regulation of commerce under section 9 
of the same article. 

It is obvious that an act of Congress, or an order of a commis- 
sion, merely fixing the maximum rates that may be charged by 
railway companies in respect of shipments to or through certain 
ports, would not give a preference to the ports of one state over 
those of another, because the railway companies leading to each 
port could compete freely with those leading to other ports by 
reducing their rates. The establishment of a differential in favor 
of the railways leading to a certain port implies that the railways 
leading to other ports shall be prohibited from reducing their rates 





1 178 U.S. 41, 104 ef seg. 








CONGRESSIONAL RAILWAY REGULATION. 587 


below a prescribed minimum, and that free competition among 
them shall thus be stopped. While, possibly, it may be held that 
the establishment of such a differential in respect of shipments 
between interior points and the cities situated at different ports 
would not necessarily give a direct preference to any port, because 
such shipments may not go through the ports, it seems clear that 
a preference would be given by a differential in respect of through 
shipments to or from foreign points. As the through rates in re- 
spect of shipments between the same points must necessarily be 
substantially alike by all routes, the obvious purpose of the differ- 
ential would be to give to the steamship lines from certain ports 
a larger share of the through rate than the steamship lines from 
other ports. It is difficult to see how the courts could avoid rec- 
ognizing the fact that the direct and necessary result would be to 
give a preference by statute to certain ports at the expense of 
others. It is no answer to say that a regulation of Congress, or 
of a commission, merely establishing “the just relation of rates” 
upon shipments by different ports, would not grant a preference 
to the ports of any state. Stated baldly, this would mean that 
Congress, or a commission, can take away from a particular port 
_its natural advantages by granting a law-made advantage to other 
ports by means of a preferential regulation of commerce. The 
Constitution provides that no preference shall be given by any 
regulation of commerce to the ports of one state over those of 
another. To hold that Congress or a commission can by law give 
to the various ports such preferences as in the judgment of Con- 
gress, or a commission, will equalize their natural advantages would 
wholly destroy the value of the constitutional prohibition. 

The constitutional prohibition was designed to prevent sectional 
legislation that might array one part of the country against another. 
The Interstate Commerce Act itself recognizes that the Commission 
is subject to politics, as the Act provides that not more than three 
of the commissioners shall belong to the same political party. 
One or the other of the great political parties will always control 
the Commission. If power to fix the relative rates of transporta- 
tion to and from different ports or sections of the country is con- 
ferred upon it, the adjustment of railway rates in the United States 
will inevitably become a political question, 


Victor Morawetz. 
New York Clty. 
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SPECIAL LEGISLATION FOR 
MUNICIPALITIES. 


HE constitutions of many of our states provide for general 

laws and prohibit special or local laws with reference to 

municipal corporations! These provisions have been in force 
long enough for their results to be seen and stated. 

Webster defines “ general” as “ Properly, relating to a whole 
genus or kind, and hence relating to the whole class or order”; 
and “ special” as “ Designating a species or sort.” Other lexi- 
cographers give the same definitions. A clause in a constitution 
that legislation regarding municipalities shall be general, is a re- 
quirement that it shall relate to a genus and not to a species. 

Genus and species are relative terms, and it is possible to divide 
the genus, municipal corporation, or county, city, town, village, 
borough, etc., into species, each of which species in turn will be 
capable as a genus of being divided again into other species, and 
so on indefinitely. Thus the genus “ all cities” may be divided 
into different classes according to number of inhabitants; as, for 
example, cities having 100,000 or less, cities having 100,000 to 





1 The Constitution of Ohio, for example (Art. XIII. Sec. 1), provides: “‘ The Gen- 
eral Assembly shall pass no special act conferring corporate powers.” The Constitu- 
tion of Illinois (Art. IV. Sec. 22) provides: “The General Assembly shall not pass 
local or special laws in any of the following enumerated cases, that is to say: For... 
incorporating towns, cities, or villages, or changing or amending the charter of any 
town, city, or village.” The Constitution of New Jersey provides (Sec. VII. Par. 11): 
“ The legislature shall not pass private, local, or special laws in any of the following 
enumerated cases; that is to say: . . . Regulating the internal affairs of towns and 
counties.” Similar provisions exist in a great number of the constitutions of the 
various states. 

2 Professor Jevons (“ Elementary Lessons in Logic” (1882) 98, 100) states: “ Any 
class of things may be called a genus (évos, race or kind), if it be regarded as made 
up of two or more species. ‘Element’ is a genus when we consider it as divided into 
the two species, ‘ metallic and non-metallic.’ Triangle is a genus as regards the species 
acute-angled, right-angled, and obtuse-angled. On the other hand, a species is any 
class which is regarded as forming part of the next larger class, so that the terms genus 
and species are relative to each other, the genus being the larger class which is di- 
vided, and the species the two or more smaller classes into which the genus is divided. 
. . « It will easily be seen that the same class of things may be both a genus and a 
species at the same time, according as we regard it as divided into smaller classes or 
forming part of a larger class.” 
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200,000, and cities having more than 200,000. Each of these 
classes is a species with reference to the genus “all cities,” and 
each of them as a new genus may in turn be divided into new 
species. Such classification may be continued almost without 
limits, until approximately each municipality is placed in a sepa- 
rate class, and is as certainly designated as if mentioned by name. 
This classification according to population, with separate legisla- 
tion for each class, has generally, though not uniformly, been 
sustained by the courts as not violating the constitutional require- 
ment for general legislation. 

Municipal corporations may also be divided according to other 
characteristics; for example, location on the seashore, on rivers, 
or inland not on rivers. Then in turn cities on the seashore may 
be divided according to population, or some other characteristic, 
and soon. Here “ all cities” will be the genus with respect to the 
first division, namely, on the seashore, on rivers, and inland not 
on rivers, and each of these three divisions is a species; but in 
turn, each of these would become a genus of the next lower class, 
and so on indefinitely. Still another classification often resorted 
to singles out some particular thing like a public hospital, or a high 
school, or a floating debt. It is obvious that the legislature, by 
selecting some characteristic of the city for which legislation is 
desired, may readily make a class which shall embrace only such 
city. 

When, therefore, the constitution of a state provides that all laws 
with respect to municipal corporations shall be general, it is only 
saying that such laws shall be enacted with respect to some genus. 
What genus is meant, or how the genus shall be determined, the 
constitutions generally do not state, although some of them ex- 
pressly provide for a classification by population. The courts, 
accordingly, in the numerous cases which have arisen, have been 
compelled to determine what genus is permissible. One possible 
view is that all legislation with regard to cities must apply to all 
cities in the state. This view would have in its support the propo- 
sition that the clause in the constitution is to be given an effect as 
broad as the territory over which the constitution extends. Very 
few courts, if any, have taken this stand. If legislation may be 
had with respect to fewer cities than all, classification is necessary. 
Such classification might be left wholly to the legislature, the only 
requirement being that it should mark out a genus of some kind. 
In short, while it might not mention a particular city by name, it 
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might in general language so describe such city as to make certain 
that the law would apply to that one only. 

A striking instance of this kind of “ general legislation” (though 
not relating to municipalities as such) arose under that clause of 
the New York Constitution which provides: } 


“ The legislature shall not pass a private or local bill in any of the following 
cases: . . . Granting any corporation, association, or individual the right 
to lay down railroad tracks.” 


Section 36 of the Railroad Act of 1875, commonly known as the 
Rapid Transit Act, made certain provisions with reference to “ any 
elevated steam railway or railways now in actual operation,” per- 
mitting the company owning such railway to lay down certain 
additional tracks. There was only one railway which answered 
this description, and the legislation applied, and was intended to 
apply, only to this railway. The Court of Appeals held that the 
law was general.2_ This decision has been taken as deciding that 
classification is a matter of almost, if not quite, unlimited legisla- 
tive discretion.’ If it is unlimited, the clause in the Constitution 
has obviously no effect. 





1 Art. III. § 18. 2 Matter of Elevated Railway, 70 N. Y. 327, 350. 

8 In the Matter of Church, 92 N. Y. 1, the Court of Appeals held that an act giving 
the Board of Supervisors in any county containing an incorporated city of over 100,000 
inhabitants, where contiguous territory in the county has been mapped out into streets 
and avenues, power to lay out and open the same, is not a local law within the meaning 
of the state Constitution, Art. III. § 18, prohibiting the passage of a local or private 
law for laying out or opening highways. 

So also in the Matter of New York & Long Island Bridge Company, 148 N. Y. 
540, notwithstanding the provisions of Art. III. § 18 of the Constitution, prohibiting 
local legislation granting to any corporation the right to lay down railroad tracks, the 
court held the following act valid: “‘ Any company incorporated for the purpose of 
constructing and maintaining a bridge or bridges over any river, bay, arm of the sea, 
or other body of water, connecting any city in the State of New York, containing more 
than one million inhabitants, with any other city in said state, is hereby empowered to 
lay tracks and operate a railway upon such bridge or bridges ” (Chap. 225, Laws of 
1893). 

Judge O’Brien, in his dissenting opinion in the Matter of Henneberger, 155 N. Y. 
420, 435, states, with regard to this act, what was common knowledge: “There never 
was the least doubt that the law was intended for but one place in the state, and that 
was a bridge across the East River from New York, and yet this Court held it to be 
valid as a general law.” The same judge states, in the same case, p. 436, with refer- 
ence to the act involved in the Church case, sufra: “Indeed the later case was in- 
tended and admitted to be a law for a single county, since the conditions existed in no 
other county.” 

The utter uselessness under the above cases of the clauses in the New York 
Constitution prohibiting local legislation, has apparently led the Court of Appeals to 
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For many years the Ohio legislature, with the sanction of the 
courts, classified municipalities according to population to such 
an extent as to be equivalent to legislation by name. The Re- 
vised Statutes provided: } 


“ Municipal corporations are divided into cities, villages, and hamlets; 
cities are divided into two classes, first and second; cities of the first class 
are divided into three grades, first, second, and third; cities of the second 
class are divided into four grades, first, second, third, and fourth; cities of 
the second class, which hereafter become cities of the first class, shall con- 
stitute the fourth grade of the latter class; and villages, which hereafter 
become cities, shaJl belong to the fourth grade of the second class.” 


The next two sections divided cities of the first and second 
classes into grades, according to population, so that Cincinnati, 
Cleveland, Toledo, Columbus, and Dayton were each the only 
cities in their respective grades. Sandusky, Springfield, Hamilton, 
Portsmouth, Zanesville, and Akron were the only cities in the 
third grade of the second class, and all others were in the fourth 
grade. It would be a mistake, however, to suppose that legisla- 
tion for even these last cities was uniform. I have taken up at 
random a volume of the session laws of Ohio — the one for 1892 
— and on page 144 is an act as follows: 

“that in any city which at the federal census of 1890 had, or which at any 
subsequent federal census may have, a population of not less than twenty- 





modify the rule that it will not interfere with the legislative discretion in the matter of 
classification, for in the Matter of Henneberger, 155 N. Y. 420, that court, by a vote of 
four to three, held an act to be local and invalid although it was expressed in general 
language. The act in question (Chap. 286, Laws of 1897) provided: “In any town 
having a total population of eight thousand or more inhabitants and containing an 
incorporated village having a total population of not less than eight thousand and 
not more than fifteen thousand inhabitants, except in the County of Madison, any 
five or more persons holding lands adjoining or abutting on any highway, which ex- 
tends within the limits of such town and without the limits of such incorporated 
village for a distance of at least two and one-half miles, may present to the Supreme 
Court at a Special Term thereof, to be held in the county containing such town, a 
petition for the appointment of three commissioners for the purpose of widening and 
improving such highway or a specified portion thereof not less than two miles and a 
half in length, such miles being wholly without the limits of such incorporated village.” 
This attempt was more than the Court of Appeals could endure. The act applied 
and was intended to apply, only in the town of New Rochelle. Just how far this 
court will exercise control over the power of the legislature to make classifications for 
the purpose of general legislation remains to be seen. This New Rochelle act ap- 
pears to have been a little more clumsy than some of the so-called general laws which 
have been sustained by the same court, but, as Judge O’Brien shows in his dissenting 
opinion, it was no more specific than the acts in the other New York cases above cited. 


1 1890, § 1546. 
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six thousand (26,000), and not more than thirty thousand (30,000) the 
City Council may by resolution,” etc., 


giving authority to issue bonds for police equipment. Printed on 
the margin in this official volume are the words “ Akron and Can- 
ton,” and these were the only cities to which the act applied. 
Villages, too, were put in different classes, but it would be a 
mistake here also to suppose that all legislation as to each class 
was uniform. The very next act after the one last mentioned is 
as follows: 


“ that any village of the State of Ohio which at the last federal census had, 
or which at any subsequent federal census may have, a population of not 
less than eight hundred and sixty (860), nor more than eight hundred and 
seventy (870), be and is authorized to issue its bonds,” etc. ; 


and printed in the margin is the word “ Malta,” indicating the 
only village to which the act applied. Many other such instances 
might be cited.!_ So for a long series of years Ohio had numerous 
similar statutes, which under decisions of the Supreme Court were 
general laws. It is hard to see what advantage this cumbrous 
system has over legislation for municipalities by name. 

These are examples of the kind of legislation which has existed 
more or less in most states whose constitutions require general 
legislation as to municipalities. The Ohio statutes are perhaps 
extreme cases, but the principle on which they rest is supported by 
decisions in the courts of other states. ee 

In 1874 the Pennsylvania legislature passed an act dividing 
cities into classes, which, among other things, provided that “ cities 
containing a population exceeding 300,000 shall constitute the 
first class.” It was well known that the only city embraced in the 
first class was Philadelphia, yet the Supreme Court held that 
legislation which applied only to that class was general.? 

The courts of some of the states, seeing that such classification 
and legislation are in effect legislating for particular cities, have 
sought to state some reason to justify them. Among other rules 
is one which may be called the “ growing” rule. This is based 
on the idea that legislation for municipal corporations is a distribu- 
tion of favors in which all are entitled to participate, and if all are 





1 Other acts applied to any municipality which had at the last federal census the 
definite number of inhabitants specified in such acts respectively. These acts were 
held invalid when the “ growing” rule hereafter mentioned was adopted. 

2 Wheeler v. Philadelphia, 77 Pa. St. 338. 
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fairly treated, the law is to be regarded as general. Therefore a 
classification according to population is valid which treats alike all 
cities which now have or hereafter may have a certain population. 
The provision which makes such legislation apply to all cities 
which hereafter may have the prescribed population is supposed 
to relieve it from any objection. It matters not that the cities 
_ may not actually grow to have such a population; the mere pos- 
sibility of such growth is sufficient. 


“ Legislation is intended not only to meet the wants of the present, but to 
provide for the future. It deals not with the past, but, in theory at least, 
anticipates the needs of a state healthy with a vigorous development. It is 
intended to be permanent. At no distant day Pittsburg will probably 
become a city of the first class; and Scranton, or others of the rapidly 
growing interior towns, will take the place of the city of Pittsburg as a city 
of the second class. In the meantime is the classification as to cities of 
the first class bad because Philadelphia is the only one of the class? We 
think not. Classification does not depend upon numbers.” ? 


That sounds plausible. But if the learned justice really thought, 
as no doubt he did, that “ at no distant day Pittsburg will probably 
become a city of the first class,” he reckoned without his host, for 
the legislature has taken good care that it shall not. When the 
population approached such numbers that it was at all likely to 
become a city of the first class, the legislature provided for a new 
classification by which cities of the first class should be “ those 
containing a population of 600,000 or over” ;? and later, in order 
that it might not grow into this class, made still another classifica- 
tion providing that the first class should consist of cities “ contain- 
ing a population of 1,000,000 or over.”® How long, at this rate, 
will it take Pittsburg to become a city of the first class? 

When a court says that the classification of cities according to 
population is permissible, because other cities may grow into the 
higher classes, it is, in fact, speaking of a classification of cities which 
do not exist and may never exist, that is, of other cities which 
have the required population. It is a classification of mere possi- 
bilities. As to cities actually in existence, the classification is the 
same as if they were called by name, and it is kept such that, as to 





1 Paxson, J., in Wheeler v. Philadelphia, 77 Pa. St. 338, 349. See also State v. 
Hawkins, 44 Oh. St. 98; State v. Anderson, 44 Oh. St. 247 ; Johnson v. Milwaukee, 
88 Wis. 383; Alexander v. City of Duluth, 77 Minn. 445; Walker v, City of Cin- 
cinnati, 21 Oh. St. 14. 

2 Act of May 8, 1889 (P. L. 133). 3 Act of June 25, 1895 (P. L. 275). 

38 
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all others, it always remains a classification of mere possibilities. 
In other words, the reason given by the court is a transparent 
fiction. As well might a promise be held out to a dwarf that he shall 
receive some good thing when he grows to be a giant as to hold 
out to small cities a promise that a statute which applies only to 
cities having a million or more inhabitants, will confer certain 
powers on them when they grow to the same size. 

Classification by population, moreover, is necessarily arbitrary. 
A difference of one in the number of inhabitants cannot make 
different legislation necessary or appropriate. To say that a line 
must be drawn somewhere, is to beg the entire question. 

After such decisions by the Supreme Court of Ohio for more 
than a score of years, and after municipalities had for this long 
time carried on their affairs under such legislation, levying taxes 
and assessments, creating liens and affecting titles, and borrowing 
money, that court suddenly, in the year 1902, made a series of 
decisions holding all such legislation special and invalid. An act 
passed April 14, 1900, which provided “ that any city of the third 
grade of the first class may . . . construct .. . a bridge or bridges 
across any navigable river or rivers passing into or through such - 
city,”! etc., and one which provided for “the appointment, regu- 
lation, and government of the police force in cities of the third 
grade of the first class,’? were held unconstitutional. A similar 
decision was rendered for the same reason in respect of an act 
which was intended to relate only to the city of Cleveland? This 
was in June, 1902. The court, however, perceiving that a judg- 





1 Platt v. Craig, 66 Oh. St. 75. 

2 Ohio ex rel. v. Jones, 66 Oh. St. 453. The court says, p. 483: “The act is said to 
be general and not special, because it provides for “ the appointment, regulation, and 
government of a police force in cities of the third grade of the first class. That it 
affects no municipality in the state except Toledo is admitted. But the fact is said to 
be immaterial, because of the classification of cities by the General Assembly, and the 
doctrine formerly applied by the courts to such classification. 

“That there has long been classification of the municipalities of the state is true. It 
is also true that while most of the acts conferring corporate powers upon separate 
municipalities by a classified description, instead of by name, have been passed with- 
out contest as to their validity, such classification was reluctantly held by this court to 
be permissible.” 

The court then stated that originally the laws making classification contemplated 
that on an increase of population municipalities should pass from one class to another, 
and that the classification should be permanent; but that under subsequent legis- 
lation municipalities did not by mere growth pass into another class ; and it therefore 
concluded that under such classification the act was special. 

8 State ex re/. Attorney General v. Beacom, 66 Oh. St. 491. 
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ment of ouster against the city of Cleveland on the ground that 
all the legislation under which it had existed for years and was 
then exercising its corporate powers was unconstitutional, might 
work great public harm, made an order suspending execution 
until October, 1902. A similar guo warranto might have been 
successfully prosecuted against every city in the state. To meet 
the emergency, a special session of the legislature was called in 
August, 1902, at which substantially all the laws with respect to 
municipal corporations were repealed and a new and elaborate 
municipal corporations act of 231 sections was adopted.! The con- 
struction of this new statute is apparently not very clear, for the 
Court of Common Pleas construed it one way and was affirmed 
by the Circuit Court, but the Supreme Court pointed out what 
it held to be errors of these two lower courts and reversed both 
their judgments.” 

Another doctrine has arisen, which might be called the “ ger- 
mane doctrine.” Some courts in attempting to find a principle on 
which to ground their review of legislative classification have an- 
nounced the rule that this classification must be germane to the 
purpose of the legislation. 


“The true principle requires something more than a mere distinction by 
such characteristics as will serve to classify, for the characteristics which 
thus serve as a basis of classification must be of such nature as to mark the 
objects so designated as peculiarly requiring exclusive legislation. There 
must be a substantial distinction having a reference to the subject matter of 
the proposed legislation between the objects or places embraced in such 
legislation or the objects or places excluded.” ® 


Observe that the courts state that this is a rule which the legis- 
lature ought to follow, and they will themselves look into the 
question of the necessity and propriety of a statute in order to 
determine whether or not it conforms to the rule. There are at 
least two objections to this: First, it is not a proper function of 
a court to determine what legislation is necessary or proper ; that 
is emphatically the function of the legislature; second, it is im- 
possible as a matter of practice for the legislature to conform to 
any such rule. Even if it were possible for its members to under- 
stand the test as stated by the courts, it would still remain for the 





1 Laws of Ohio, Special Session 1902, p. 20. 
2 Zumstein v. Mullen, 67 Oh. St. 382. 
8 State v. Hammer, 42 N. J. Law 436, 440. 
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courts ultimately to determine whether the legislation was neces- 
sary or proper for the class of municipalities for which it was 
attempted. It is thus uncertain whether a given statute is consti- 
tutional until its necessity or propriety has been judicially reviewed. 
The legislature, on its information, and the courts, on theirs, might 
very well come to different conclusions. 

As an example of the application of the germane rule may be 
mentioned a New Jersey case! in which the Court of Errors and 
Appeals decided that the School Act of March 23, 1900, was 
special legislation, although the Supreme Court had held that it 
was general. The act provided one method of government for 
schools in municipalities divided into wards and another for 
schools in those not so divided.? 

The effect of this rule as administered by the courts, is that the 
classification of municipal corporations and to some extent the 
subject matter of the legislation must be such as the courts think 
proper. They have apparently supposed that by this formula they 
are laying down a principle of law as to the construction of the 
statutes, but an examination of the decisions must convince the 
reader that if they are not really deciding as to the propriety of 
the legislation, the boundary line between the two is neither well 
defined nor capable of definition. The actual administration of 
this rule makes chaos in the statute law of a state, as is shown 
by numerous other cases in New Jersey and by the condition of 
the statute law there. 

If the courts are at liberty to look into the question of the 
necessity or propriety of a statute to see whether its classification 
is germane to its purpose, then there may possibly be some 
ground for their going further and examining whether as a 
matter of fact, as well as of form, the legislation is as general as 
the necessity or propriety. The Supreme Court of Minnesota 
went to this extent in holding a law entitled “An Act to provide 
additional means for completing and furnishing the court house 
and city hall building now in process of erection in the city of 





1 Lewis v. Jersey City, 66 N. J. Law 582. 

2 The court in its opinion said, p. 586: “The classification must rest on some 
characteristic or peculiarity plainly distinguishing the places included from those 
excluded and making the legislation fit and appropriate to those included and inap- 
propriate to those which are omitted. It must embrace all, and exclude none whose 
conditions and wants render such legislation equally appropriate to them as a class.” 
P. 588: “The division of municipalities into wards has no relation whatever to the 
management and control of public schools and the support of education.” 
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Minneapolis, and to authorize the issue and sale of bonds there- 
for,” was general! On the first argument, the attorneys as well 
as the court apparently assumed that the act was special, the dis- 
cussion being as to whether or not it was an act “regulating the 
affairs of any county or city.” The court held that it was, and 
hence was void. On re-argument, the position was taken by 
counsel that the act was general, and the court so held. Their 
reasoning is interesting, to say the least.2 They went beyond the 
mere form and looked into the substance of the legislation to see 
whether it was general in fact, —that is, whether it applied to all 
cases of the kind which existed in the state; and as they found 
that the combination of unfinished county court house and unfin- 
ished city hall existed only in Minneapolis, they held that it was 
general. If such reasoning be valid, it is a little difficult to see 
how there can possibly be any such thing as special legislation. 
“‘ Special” means belonging to or relating to a species; and if legis- 
lation which applies to a particular city by name and applies to 
that city because it is different from every other city, is not special, 
then special legislation would seem to be a myth. 

The legislatures of some of the states, impressed with the fact 
that the people of a particular city may need legislation specially 
applicable to such city, have arrived at the following solution of 
the matter: Whenever any city desires legislation peculiarly 
adapted to itself, it applies to the legislature and has an act 
passed, which in terms includes all cities in the state, but contains 





1 Laws of Minn., 1893, c. 243; State ex ve/. Commissioners v. Cooley, 56 Minn. 540. 

2 The court said, p. 552: “The last proposition to which we will refer is that the 
character of an act as general or special depends on its substance, and not on its form. 
It may be special in fact, although general in form; and it may be general in fact, 
although special in form. The mere form is not material. To illustrate, suppose 
mountains were one of the subjects on which special legislation was prohibited, 
and that there was only one mountain in the state; a law referring to that mountain 
by name would be special in form, but general in fact, according to all the rules.” 
P. 554: “Inasmuch as courts will in such cases take judicial notice of all facts bear- 
ing on the constitutionality of the law, we know that this is the only case of the 
kind —the only member of the class — which now exists, or ever can exist; for, under 
the constitutional amendment of 1892, no other special law like that of 1887 can be 
enacted. Hence the classification is complete. Again, the legislation [providing funds 
to complete the building] is confined to matters connected with and peculiar to the 
distinctive features of the case; or, in the language of the rule, the characteristics 
forming the basis of the classification are germane to the purpose of the law. 
Finally, as we have already seen, the facts that the law is special in form, and that it 
applies to only a single object, or, in the language of another rule, that the class 
consists of only one member, are not important. Our conclusion is that the act, al- 
though special in form, is general in fact, within the meaning of the constitution.” 
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a clause that it shall apply to such cities only as by vote of the people 
shall adopt the same. Under this legislation there are in New 
Jersey several complete incorporation acts, each of which states 
that it is applicable to all cities in the state, and also that it is not 
applicable to any city except those which adopt it. Pickwick him- 
self could not do better. No other city adopts the act, or cares 
anything about it, but each one may have its own similar act passed. 
The courts have solemnly declared that such legislation is general.? 

Another method of obtaining legislation to meet the needs of 
a particular city is as follows: An act is drafted containing com- 
plete provisions with respect to some subject, and in terms is made 
to apply to all cities, but somewhere there is a clause which pro- 
vides that it shall not be construed to repeal any other act on the 
same subject.2_ The result is that there are a multitude of general 
acts on the same subject, each applying to all cities. Any city 
can take its choice, and if it does not find one to suit, can have 
another passed. 

The New Jersey courts have, among other numerous decisions, 
announced the principle that any law which applies to all cities 
in the state is general; so likewise any which applies to all town- 
ships, to all counties, or to all boroughs. The reason given is that 
any law which applies to all the members of a “common law” 
class of municipalities is general. ‘The common law classifica- 
tion of municipalities” has a plausible sound, but there is no such 
thing. Municipalities are things of statute or charter creation, or, 





1 Jn re Cleveland, 22 Vr. (N. J.) 319, 23 tdid. 188. Chief Justice Beasley, giving 
the opinion of the Supreme Court, said, with respect to the limitation of time 
within which the act must be adopted: “It is true that this provision may eventuate 
in the production of different local results, but such outcome is not the necessary 
effect of the law, and there is no indication that such an end was in view. This law 
is capable of coming into operation within the prescribed time in every city of this 
state. It is, therefore, within the meaning of the Constitution, a general and not a 
local act, for, as has been just said, it must be regarded either as general or special 
at the time of its enactment, and it is not to be ranked in the former class by reason 
of the fact of its subsequent general adoption nor in the latter class because of its 
partial rejection.” 

The Court of Errors and Appeals declined to pass upon the validity of the proviso 
which limited the time for the election to some time prior to October 1, 1890, as, in its 
opinion, it did not need to pass upon that proviso in order to sustain the validity of 
the act and what was done under it with reference to Jersey City in the case then 
before the court. 

2 When this clause of non-repeal is omitted, as it frequently is, the task of constru- 
ing and reconciling the vast mass of general laws on the same subject becomes well- 
nigh impossible. 

8 Hermann v. Guttenberg, 63 N. J. Law 616. 
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in rare instances, possibly, in England existed by prescription, pre- 
supposing a grant of a charter. They are not common law crea- 
tions. If they were, they ought to be alike in the different states 
having the common law. In New Jersey there are towns, town- 
ships, and boroughs, but in the New England states, in which there 
can be no denial that the common law exists, the municipalities 
known as boroughs or townships or villages with village govern- 
ments are things almost, if not quite, unknown. It is not obvious, 
therefore, with what propriety the New Jersey courts speak of 
the “common law” classification of municipalities. They may 
mean such municipalities as are “‘common” in New Jersey. But 
municipalities in the State of New Jersey, counties perhaps ex- 
cepted, are subject to be created, altered, or destroyed by the 
legislature, and the same is true in other states. Suppose there is 
a statute that applies to all cities and it is desired to have such 
statute apply to one borough but not to all boroughs. Under this 
“common law” rule legislation applying to all cities and to only 
one borough would not be permissible, but the legislature changes 
the name from borough to city, and, presto, the legislation applies 
to the borough under the name of city. Clearly the constitution 
in providing that there should be only general laws did not intend 
to make the application of this clause depend upon a mere matter 
of names, which the legislature might change as often as it would. 
It may be said that the legislature might not resort to any such 
change, but we are now speaking of a clause which is to be bind- 
ing upon the legislature, and not of a matter in their discretion.? 

Such a question might arise in any state where the constitu- 
tion in prohibiting special laws uses the generic term “ municipal 
corporations,” or any:other similar one. For instance, the courts 
might be called upon to decide whether or not a law applying to 
all “cities,” or to “all villages,” but not to other municipal cor- 
porations, would be general. 

We have seen some of the rules which the New Jersey courts 
have stated with reference to permissible classifications; also some 
of the legislation which under these rules has been held valid. A 
multitude of statutes also have been held invalid, and a multitude 
of other questionable statutes have not been passed upon. The 





1 Probably the authors of this clause in the constitutions gave little thought to the 
mischievous results which it would produce. 

2 See the earlier case, Borough of Hightstown zv. Glenn, 47 N. J. Law 105, where a 
different rule was stated. 
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total result of this experiment has been an enormous mass of legis- 
lation. The Revised Statutes of New Jersey for 1895 comprise 
three immense volumes, and since that date the session laws con- 
tain a great number of so-called general laws. To say that the 
statutes constituting the municipal law of New Jersey are in great 
confusion is to state the matter much too mildly! When one re- 
members that a great modern city raises and expends each year 
many millions of dollars, and is frequently incurring large obliga- 
tions for public improvements, making contracts, issuing bonds, 
levying taxes, creating liens, and affecting land titles, it is obvious 
that certainty is a fundamental requisite. 

The Legislature of New Jersey? recently undertook to provide 
for a comprehensive system of public schools, having some regard 
to existing conditions in the various municipalities of the state. 
Their act came before the Supreme Court,’ and three judges held 
it valid. On writ of error a majority of the members of the Court 
of Errors and Appeals held it special and invalid. This decision 
would have stopped the public schools in the entire state. A spe- 
cial session of the legislature was called in October, 1903, to pro- 
vide some new law, and the legislature then made another attempt 
to pass a general one. If the higher courts of a state find it diffi- 
cult to know what is a general statute, how much less ought the 





1 The writer had occasion recently to examine some of the laws affecting the city 
of Hoboken, New Jersey, and among others he examined a compilation entitled 
“Charter of the City of Hoboken, together with the General Laws affecting the City,” 
making 850 printed pages. As a practical illustration of the bewilderment of the 
profession in dealing with the constitutional clause permitting only general legislation, 
the preface to this compilation is very interesting, —the more so as it was obviously 
written with no idea that it would ever be quoted in an article like the present. It is 
as follows: 


‘‘ The constitutional inhibition which renders special legislation inapplicable to cities is the 
compiler’s principal, yet ample, apology for the dimensions of this work and the delay incident to 
its production. The legislation specially applicable to the City of Hoboken under the guise of 
general laws is in the main problematical. Whether the laws relating to cities contained in this 
compilation will in each instance prove applicable to Hoboken, or stand the test of the constitu- 
tional mandate, can be determined with certainty only after presentation to the judicial power. 
The compiler’s aim has been (and it is hoped that in this respect he has met with some measure 
of success), out of the vast mass of uncertain and incongruous material before him, to cull and 
compile in a manner at once orderly, clear, and comprehensive to the citizen and official, such laws 
as in the opinion of the reviser may probably affect the city. 

‘* JAMES F, MINTURN, 
“ Dated October 1st, 1890. “ Counsel to the City of Hoboken.”? 


That was in 1890. Since that date confusion has become “ worse confounded.” 


2 “ An Act to establish a system of public instruction,” approved March 26, 1902. 
8 Riccio v. Mayor, etc., of Hoboken, 54 Atl. Rep. 801. 
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average lawyer to know; and how much less still ought the aver- 
age legislator to be expected to be wise enough to enact general 
statutes. 

Legislation for municipalities ought not to be a set of general 
rules drafted for some Platonic Republic or Utopia, but ought to 
be such as will meet the actual needs of a real community. Not 
all cities in a state are alike, nor are any two cities alike merely 
because they have nearly the same population. One may be a 
manufacturing city, another may contain a large university, and still 
others may be mining cities, seaports, summer resorts, or seats 
of government. Moreover, a city may be a combination of some 
or all of these different kinds; and those which are about equal 
in population and in other respects may vary as to the education, 
wealth, and character of their inhabitants. No sane man would 
say that all such cities needed the same legislation. 

Furthermore, certain peculiar conditions may arise necessitating 
special legislation which would be inapplicable to cities at large. 
Take, for example, the city of Galveston, which in 1900 was 
devastated by a tropical storm. Peculiar problems arose with 
reference to the health of its inhabitants, its ability for a time to 
meet the payment of interest on its bonds, and its protection, re- 
building, and welfare in the future. It is the height of absurdity 
to suppose that any such emergency could be properly met by 
general legislation. Fortunately the Constitution of Texas per- 
mits the enactment of special laws for cities having over 10,000 
inhabitants, and immediately after this disaster, Galveston ob- 
tained a new charter with special provisions to meet the emer- 
gency. This is one instance. The recent fire in Baltimore and 
the great fires in Chicago and Boston might well have created 
the necessity for legislation wholly inappropriate to any other city. 
Again, take the instance, familiar to the citizens of New York, of 
the necessity for underground railroads. How absurd it would be 
to enact such legislation for all the cities in the state! Instances 
like these might be multiplied! There is no good reason why the 
necessary legislation should not be in the form of a special law. 
Even if the constitution has a clause prohibiting such laws, the 





1 This need of municipalities for special legislation has been recognized by the courts 
in states having such clauses in their constitutions, as well as by others. In Wheeler v. 
Philadelphia, 77 Pa. St. 335, 350, Mr. Justice Paxson, giving the opinion of the court, 
said: “If the classification of cities is in violation of the Constitution, it follows, of 
necessity, that Philadelphia, as a city of the first class, must be denied the legislation 





602 HARVARD LAW REVIEW. 


history of the past shows that some way will be found to make 
so-called general legislation fit the case, but nobody for an instant 
supposes that such legislation is really general in any proper 
sense. 

There is a desire among a certain class of idealists to reduce law 
to a set of general rules applicable to all conditions for all time, and 
to dispense with special legislation for particular needs. It is such 
a delusion as this which has led people to think that there could 
be one set of general laws for all cities or great numbers of cities. 
In actual practice such a programme has always failed and always 
will fail. Each municipality has its own physical location, its own 
people, industries, needs, and desires; and to suppose that any 
one is capable of writing a general law which will provide for all 
those special needs is absurd. It is sufficient to recall how legisla- 
tion originates. Some municipality finds it necessary or proper to 
have certain laws, passed to meet some actually existing situation. 
No other municipality has the same need or cares to have the same 
law enacted, but each in turn has its own needs. In this country, 
where the people love liberty, and liberty for each community to 
develop along its own lines, why should the constitution say, “ You 
cannot have this law unless it is enacted for every other community 
in the state,” although no other needs or desires it? The legisla- 
tion which a community desires is generally obtained. So that this 
vision of the idealists, which is a mere vision and must always 
remain so, has accomplished little more than to bring upon legis- 
latures, and to some extent upon courts, the odium of practically 
disregarding the constitution. The effect upon public morality 
cannot be anything but harmful. 

It may be asked what remedy is proposed for these evils. In 
the opinion of the writer, the answer is plain, namely, a return to 
the good old-fashioned system of special legislation for munici- 
palities; not that all legislation ought to be special, but that the 
legislature should be free to enact such legislation if in its judg- 
ment the circumstances make it necessary or appropriate. For 
this purpose the restrictive clauses in the state constitutions should 
be repealed. When a city asks for legislation peculiar to its needs, 





necessary to its present prosperity and future development, or that the small inland 
cities must be burdened with legislation wholly unsuited to their needs, For if the 
Constitution means what the complainants aver that it does, Philadelphia can have no 
legislation that is not common to all other cities of the state. And for this there is 
absolutely no remedy but a change in the organic law itself.” 
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why require the legislature to go through the circumlocution of 
using general words? Why not mention the city by name, and 
state exactly and specifically what the legislation is? Why not 
label it so that people will know what it is intended to accomplish? 
The sham of so-called general legislation does not deceive the legis- 
lators, the people, or the courts. Moreover, it is open to the objec- 
tion that it is an apparent attempt to conceal the true nature of the 
legislation, and it may be that under the guise of general laws many 
things have been inserted in our statutes that could not have found 
a place there if they had been plainly labeled. 

The open and honest way when a municipality desires a special 
act is to apply for it and have the legislation enacted by name. If 
desirable, the constitution might provide that whenever a special 
act in reference to a municipality is requested, notice thereof should 
be published in some newspaper in the place to which it is to 
apply. This would give an opportunity for public sentiment to ex- 
press itself, and in the long run the legislature could not enact any 
special laws which were not acceptable to that sentiment. 

One of the most serious objections to having a constitution pro- 
hibit special legislation is the uncertainty and difficulty which is 
thereby introduced into the administration of municipal laws. 
Under the old system of special charters and special laws it was 
fairly easy for a practising lawyer to examine the charter of a 
city, its amendments, and its special laws within a reasonable length 
of time, and to form a fairly definite conclusion. Now under such 
a prohibition, he must examine, first, the special charter and its 
amendments (for generally the clauses in the constitutions did not 
repeal special charters and did not require the legislature to repeal 
them), and second, all the voluminous general laws of the state 
with reference to municipalities; and he must make up his mind if 
he can, first as to what general laws are by their terms applicable; 
then as to whether the special charter provisions, if any, govern, or 
whether the general law provisions, if any, govern; and finally as 
to which one of numerous general laws applies. But this is not all. 
On top of these difficulties comes the question whether the so-called 
general legislation is really “ general.” To determine this, he must 
make careful examination of the statute and of the numerous de- 
cisions of the courts, which have adopted various principles of 
interpretation, and which are themselves by no means easy to 
interpret. It frequently happens as a result of such an exhaustive 
and exhausting examination that he must advise his clients that it 
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is not safe to act until the particular statute which is the subject 
of investigation has been reviewed by the courts. What is the 
compensation for all this uncertainty? Absolutely nothing. Even 
if the so-called general laws were in form general, it would be a 
mere worship of formalism. 


Harry Hubbard. 
New York Clty. 
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PrioRITY OF SUBSEQUENT CREDITORS OVER A MortTGaGe. — When a 
quasi-public Corporation has been put into the hands of a receiver, two 
general classes of unsecured claims may be preferred to those secured by a 


mortgage of corporate assets: viz., liabilities incurred by the receiver or his 
agents; and certain antecedent obligations of the corporation, which fall 
into three groups: (1) claims arising out of the operation of the business, 
such as wages, rents of leased property and price of rolling stock ;* (2) 
claims contracted in preserving the property ;? and (3) under extraordinary 
circumstances claims for money used in improving the property. The 
reason for preferring debts due from the receiver is evident. He is an 
officer of the court; his liabilities are the liabilities of the court; and the 
court protects itself by expressly requiring that all obligations created by 
him in the duties of his office shall be paid first. But the ground for giv- 
ing priority to claims arising before the receiver is appointed is not so 
apparent. Since such preferences have been confined to cases of receiver- 
ship of quasi-public corporations, it has been suggested that judicial discre- 
tion to impose conditions in appointing a receiver,® or the interest of the 
public in having the business continued, furnishes the justification. It must 





1 Taylor v. Phila., etc., R. R. Co., 7 Fed. Rep. 377. 

2 Lee v. Penn Traction Co., 105 Fed. Rep. 405. 

§ Claims for personal injuries are not preferred. Farmers’, etc., Co. v. Detroit, 
etc.; Co., 71 Fed. Rep. mf 

* See opinion of Lord Turner in Morrison v. Morrison, 7 De G. M. & G. 214, 226. 
So claims arising from the receiver’s negligence are preferred. Cowdrey v. Galveston, 
etc., R. R. Co., 93 U.S. 352. 

® Farmers’, etc., Co. v. Kansas City, etc., Co., 53 Fed. Rep. 182. 

6 Union, etc., Co. v. Illinois, etc., Co., 117 U. S. 434. 
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be clear, however, that judicial discretion should be exercised, not at the 
caprice of the chancellor, but on equitable principles ; and that the interest 
of the public can be no excuse for impairing the obligation of the mort- 
gagee’s contract or for depriving him of his security without due process of 
law. The rule finds its strongest support in the analogy from admiralty 
where claims for seamen’s wages, salvage, and repairs are given priority over 
the mortgage lien.’ In all three groups of cases where preferences are per- 
mitted, as in these admiralty cases, the debts are based upon considerations 
which have resulted in direct benefit to the mortgagee; and it is believed 
that the true principle underlying the decisions is the equitable doctrine of 
unjust enrichment. Where the subsequent creditor preserves or increases 
the value of the security, the law implies a promise by the mortgagee to 
allow such creditor priority. 

It must be admitted, however, that some cases will not square with this 
theory. For example, the United States Supreme Court recently refused to 
give preference to a claim arising from the preservation of the road, and 
distinguished such claims from those incurred in its operation. Gregg v. 
Metropolitan Trust Co., U.S. Sup. Ct., March 6, 1905. Furthermore, there 
is a wide conflict of authority as to the time before the appointment of a 
receiver within which claims must have accrued in order to receive prefer- 
ence. Some cases leave the matter to the discretion of the court,’ while 
others fix the limit variously at a reasonable time,® six months,” or the 
period of the statute of limitations.’ If the ground on which the preference | 
is given is the unjust enrichment of the mortgagee, the right to the prefer- 
ence should vanish only when the benefits are no longer appreciable at the 
time the receiver is appointed.’* The situation is analogous to that where 
money is deposited in a consciously insolvent bank. The depositor is 
preferred so long as the deposit can be traced in the increased assets of the 
bank. And finally, if this theory of quasi-contract were logically applied 
there would be no reason for limiting the rule allowing preferences to cases 
where a receiver is appointed and the corporation is a quasi-public one.” 





PERFECTING AN INCHOATE RIGHT AS A PREFERENCE. — Bankruptcy Acts 
usually provide that transfers of property made within a prescribed period 
before the filing of the petition in bankruptcy shall be deemed preferences 
if they result in giving to one creditor a greater portion of his debt than to 
other creditors of the same class. Under what circumstances a creditor can 
perfect within such period an inchoate right previously acquired has been 
the source of much conflict under early bankruptcy legislation. It was com- 
paratively simple to require that the property should not be obtained by an 





7 The Feronia, L. R. 2 A. & E. 65. 

8 Central, etc., Co. v. East Tennessee, etc., R. R., 80 Fed. Rep. 624. 

9 Wood v. N. Y., etc., R. Co., 70 Fed. Rep. 741. 

10 Rutherford v. Penn. etc., R.R. Co., 178 Pa. St. 38. See Fosdick v. Schall, 99 
U. S. 235. 

il ee dadiates v. Way, 17 Wash. 293. 

12 See Hale v. Frost, 99 U. S. 389. 

18 Merchants’ Bank v. Moore, 106 Ala. 646 (limited to quasi-public corporations). 
See Bound v. South Carolina Ry. Co., 47 Fed. Rep. 30 (applied only when mortgagees 
ask for a receiver). 
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act done immediately before the insolvency proceedings commenced, but it 
was difficult to discover from the cases exactly how much “ perfecting” the 
courts would allow within the prohibited period. Thus a creditor who, just 
before the bankruptcy of his debtor, had exchanged an invalid bill of sale 
for a good legal mortgage was regarded as having secured a preference,’ 
whereas a mortgagee who by taking possession within the proscribed period 
made valid an inoperative mortgage on future acquired property was held 
not to have been unduly preferred.2 The difficulty of reconciling such 
cases doubtless influenced many courts to take advantage of the recent 
Bankruptcy Act to throw off the burden of hair-splitting distinctions. This 
is shown by a late decision of the Massachusetts Supreme Court,® holding 
that the once leading cases of Chase v. Denny* and Sawyer v. Turpin ® 
are no longer controlling under the present Act, and that where a mortgagee 
must take possession in order to perfect his lien and fails to do so until 
within four months of the filing of the petitions he must be taken to have 
received a preference. In other courts also the clear and workable rule 
has been gradually taking form that a transfer should be regarded as having 
taken place at the time when it first became effective against creditors.° 
That this is a fair construction of the Act seems clear from the amendment 
to section 60 a, which provides that “where the preference consists in a 
transfer, such period of four months shall not expire until four months after 
the date of recording or registering of the transfer, if by law such recording 
or registering is required.”’’ 

In view of these facts it is to be regretted that a recent decision by the 
Supreme Court of the United States has thrown the law upon this subject 
back into its former confusion. By the law in Vermont the mortgagee of 
chattels to be acquired by the mortgagor in the future course of his business 
can obtain a lien valid against creditors only by taking possession of the 
property.* The defendant being for nine years the holder of such a mort- 
gage had taken possession only within four months of the filing of the peti- 
tion against the mortgagor. The court held that the mortgagee’s right, 
although perfected within the proscribed period, related back to the time 
when the mortgage was given and did not constitute a voidable preference. 
Thompson v. Fairbanks, 196 U.S. 516. Since the purpose of forbidding 
- preferences is evidently to prevent one creditor from obtaining a greater per- 
centage of his debt than any other creditor of the same class, the institution 
of bankruptcy proceedings should be a boon to an unsecured creditor, but 
under the present decision they may operate as a positive detriment. When, 
as actually happened in the present case, he attaches the property before 
the mortgagee takes possession, he acquires, if no proceedings follow, a lien 
prior to that of the mortgagee. But if proceedings are instituted their effect 
must be not only to dissolve his lien,’ but also to deprive him of his percent- 
age on the property by perfecting the subsequent claim of the mortgagee. 





1 Barnes v. Copeland, 147 Mass. 388. 

2 Chase v. Denny, 130 Mass. 566. 

8 Tatman v. Humphrey, 184 Mass. 361. (This decision was reversed in Humphrey 
v. Tatman, decided by U. S. Sup. Ct., April 17, 1905.) 

4 Supra. 

5 ot U.S. 114. 

6 Jn re Klingaman, 4 Am. B. Rep. 254; Matthews v. Hardt,g Am. B. Rep. 373; 
Jn re Ball, 123 Fed. Rep. 164. Contra, Sabin v. Camp, 98 Fed. Rep. 974. 

7 Crooks v. People’s Bank, 3 Am. B. Rep. 238. 

8 Peabody v. Landon, 61 Vt. 318. 

® See Bankruptcy Act of 1898, § 67 c. 
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RESTRICTIVE COVENANTS AFTER THE DISSEISIN OF THE COVENANTOR. — 
When a disseisor enters on land bound by a negative restrictive covenant, 
may the covenantee force him to observe the restriction? Since the cove- 
nant is enforceable against assignees of the covenantor only in equity, and 
does not attach inseparably to the land like a legal easement or rent charge, 
and since there is no privity between the covenantor and disseisor, it has 
been argued that the disseisor cannot be held to his disseisee’s obligation. 
This theory would leave the covenantee without remedy if the disseisor 
should do the acts forbidden by the covenant ; for the courts would hardly 
adopt the expedient of allowing the covenantee to compel re-entry, by an 
unwilling disseisee, who has never legally bound himself to do any such 
thing. ‘There seems to be no adequate reason why the disseisor should not, 
on the simple ground of justice to the covenantee, be enjoined to respect 
the covenant, —he cannot complain if an estate coming to him as the 
gratuity of another’s negligence is restricted in its use. Such a course would 
be no anomaly. Though a covenantor has agreed for himself alone, yet on 
the ground of necessity in working out justice to the covenantees where un- 
just enrichment would otherwise result, a donee or purchaser with notice 
from the covenantor is held to take subject to the covenant. 

The same principle appears in the analogous case of a trust, where it is 
the privilege of the cestui to protect the trust estate if the trustee is 
incapacitated. There are many examples of this. The cestui of a mortgage 
held in trust is allowed to bring a bill to foreclose when the trustee is out of 
the country,® a result which the court bases on the ground of ‘‘substantial 
necessity.” So also, where a sheriff wrongfully disseised the trustee of cer- 
tain lands, and the trustee resigned, the ces¢uz has been allowed to bring a 
bill to restrain an execution sale of the land.* 

That the right of the injured party to sue may exist though the person who 
should have protected him has no action, is shown by the case of the donee 
or purchaser with notice from a covenantor, where the covenantor himself 
has no right of action. As the statute cannot run against an unbroken 
negative covenant, it would seem, further, that, as a recent English case 
holds, the disseisor’s obligation to respect the covenantee’s right should not 
terminate when the disseisee’s rights are barred by the statute. Re /Vesbitt 
and Potts’ Contract, 53 W. R. 297 (Ch. D.). 





SUSPENSION OF EASEMENTS BECAUSE OF Misuser. — The law affords im- 
mediate redress for an excessive user of an easement, because such user may 
be at once an injury to the servient tenement and the basis of a new pre- 
scriptive right. The owner of the servient tenement may protect him- 
self, in the case of affirmative easements, by bringing trespass for the 
excess,’ by physically obstructing the encroachment,? or, where the legal 





1 Cf. De Mattos v. Gibson, 4 De G. & J. 276. 
2 Beach, Trusts & Trustees § 698. 

8 Ettlinger v. Persian, etc., Co., 142 N. Y. 189. 
¢ Zimmerman v. Makepeace, 152 Ind. 199. 


1 Davenport v. Lamson, 21 Pick. (Mass.) 72. 
2 French v. Marstin, 32 N. H. 316. 
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remedy is inadequate, by obtaining an injunction.? But there are cases 
where the authorized and unauthorized user are so intertwined that the ob- 
struction of one is impossible without interference with the other. More- 
over in such cases a court would find it difficult, if not impossible, to award 
damages in trespass, or to determine, for the purpose of enforcing an injunc- 
tion against the wrongful user only, when the right had been exceeded. 
The only remedy is to stop all user. Since it seems hardly advisable to 
allow total obstruction of the way without the court’s authority, resort must 
be had to some form of injunction. This necessity arose in a recent case 
in the New York Appellate Division. McCullough v. Broad Exchange Co., 
92 N. Y. Supp. 533. The owner of land to which a general right of way 
was appurtenant had erected an office building partly upon the dominant 
tenement and partly upon premises adjoining. ‘Tenants and employees from 
the entire building could and did use the way. Over it, also, coal was 
brought for the boilers situated on the dominant estate but heating all parts 
of the building. The contention in this case that there should be a perma- 
nent injunction was properly refused. An easement is a valuable property 
right, and as such merits protection. It may be acquired, as may other 
interests in realty, by grant or prescription. It may be lost, also, by these 
and certain other well-defined means.* Some text-writers have intimated 
that one means of extinguishment, where the rightful and wrongful user 
are inseparable, is forfeiture by abuse.® This conclusion they appear to 
derive mainly from the early English cases dealing with the easement of 
light. Naturally no suit at law or in equity lay for an increased number of 
windows in a tenement possessed of ancient lights. If the servient owner 
could obstruct the new lights only, he might do so. Where that was not 
possible he might formerly obstruct all if necessary, at least until the lights 
were restored to their ancient condition.* These early cases, however, are 
of little value as precedents, for the modern law, far from extinguishing the 
easement, permits no obstruction whatever of the ancient lights, even though 
encroachment cannot otherwise be prevented.’ The only reason for com- 
pelling forfeiture as the result of excessive user can be the protection of the 
servient owner. Where the rightful user is separable he already has suffi- 
cient protection, and the courts have so held. In the principal case, 
also, where the user was inseparable, the injunction given forbade only 
the dominant owner’s using the easement or furnishing occasion or ex- 
tending invitation to others to use it, until the building should be so altered 
as to permit the proper user only. This conditional form of injunction 
seems an entirely adequate remedy here and in all such cases, so that it is 


difficult to imagine any in which actual forfeiture of the easement should be 
required.® 





és 8 —ee etc., Ry. Co.v. Malott, 135 Ind. 113. See Greene v. Canny, 137 
ass. 64. 

* See Jones, Easements § 834 ef seg. 

6 — Easements, 4th ed., 704; Reeves, Real Property § 195; Gale, Ease- 
ments 5006, 

6 Renshaw v. Bean, 18 Q. B. 112; Hutchinson v. Copestake, 8 C. B. (N.s.) 101. 
See Garritt v. Sharp, 3 Ad. & E. 325. 

7 Tapling v. Jones, 13 C. B. (N. Ss.) 876; Aynsley v. Glover, L. R. 10 Ch. 283. 

8 Mendell v. Delano, 7 Met. (Mass.) 176; Walker v. Gerhard, 9 Phila. (Pa.) 116. 
See White’s Bank v. Nichols, 64 N. Y. 65; Proprietors, etc.,v. Nashua, etc., R. R. Co, 
104 Mass. 1. 

® See Masonic Temple Ass’n v. Harris, 79 Me. 250. 
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Tue Ricut TO Remove TRADE Fixtures ANNEXED BY ONE NOT THE 
OWNER OF THE FEE. — It has been recently decided in Massachusetts that 
the rails of a street railway company are personalty and go to a conditional 
vendor rather than to a subsequent mortgagee of the company’s property.’ 
Lorain Steel Co. v. Norfolk, etc., St. Ry. Co., 73 N. E. Rep. 646 
(Mass.). The case was distinguished from that of a steam railroad, the rails 
of which are held realty, upon the ground that a street railway company has 
no easement or other interest in the land.? This decision illustrates the 
general tendency of the courts to confuse two distinct questions; viz., 
whether the chattels have become fixtures, and whether they are removable. 
Whether they have become a part of the realty depends upon the objective 
intention of the party affixing, to be ascertained by examining the intimacy 
of their connection with the soil, the amount of damage to them or to the 
land which would be caused by removal, and their adaptability to the use 
to which the premises are devoted. The actual intention of the person 
annexing and his relation to the land bear only upon the question of 
removability.* Where such party has no permanent interest in the land, 
the right of removal would seem to rest upon an implied agreement with the 
landowner; for while a lessee or licensee may sever,‘ a trespasser has no 
such privilege. Moreover this right of severance, implied from the license 
to occupy the land, seems incident to, and inseparable from, such right of 
occupation; for it must be exercised by the lessee before the end of his 
term,® and it passes to an assignee or mortgagee of the leasehold.” 

As between a conditional vendor and a tenant, articles annexed under the 
agreement of sale should go to the former, not because the agreement has 
prevented their becoming fixtures, but because the tenant is under a con- 
tractual obligation to allow his right of removal to be exercised by the 
vendor. The contract is, in effect, to give security, and should therefore 
be specifically enforceable in equity. But when the tenant assigns or 
mortgages his right to occupy the land, the right to sever passes to his 
assignee and the vendor’s right is cut off at law. A court of equity, how- 
ever, should enforce it against a transferee of the tenant who has notice or 
has not parted with value in reliance upon the presence of the fixture on 
the land. Thus subsequent transferees with notice and prior encumbrancers 
should be postponed to the conditional vendor.® 





WRONGFUL SALE OR RE-PLEDGE By A PLEDGEE. — Whether a pledgee 
who wrongfully sells or re-pledges his security, in excess of his authority, is 





1 Hart v. Benton-Bellefontaine Ry. Co., 7 Mo. App. 446, contra. See Readfield, etc., 
Co. v. Cyr, 95 Me. 287; American Union Telegraph Co. v. Middleton, 80 N. Y. 408. 

2 Hunt v. Bay State Iron Co., 97 Mass. 279. 

8 In the majority of jurisdictions chattels annexed by a tenant for purposes of trade 
are considered parts of the realty, though removable by the tenant. Cf Gibson vz. 
Hammersmith Ry. Co., 32 L. J. Ch. 337; Bliss v. Whitney, 9 Allen (Mass.) 114. 

* Gibson v. Hammersmith Ry. Co., supra; Bliss v. Whitney, supra. See Barnes 
v. Barnes, 6 Vt. 388, 394. 

5 Van Size v. Long Island R. R. Co., 3 Hun (N. Y.) 613. 

6 Cf. Watriss v. First National Bank of Cambridge, 124 Mass. 571. 

™ Ex parte Astbury, L. R. 4 Ch. 630. 

8 See Hermann v. Hodges, L. R. 16 Eq. 18. 

9 Cf. Davenport v. Shants, 43 Vt. 546; Brennan v. Whitaker, 15 Oh. St. 446. 
Contra, Ford v. Cobb, 20 N. Y. 344; Clary v. Owen, 15 Gray (Mass.) 522. 
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liable to his pledgor in trover without a tender of the debt, is a question on 
which the authorities are in conflict. The first adjudication of the point in 
England held him liable, but limited the plaintiff's recovery to the amount 
of his actual loss. The case was, however, virtually overruled by two later 
decisions,’ and the law is now settled in England that the pledgor’s right to 
possession of the pledge is always conditioned on tender of the debt. A 
. recent Canadian case has approved the English view. Ames v. Sutherland, 
"5 Ont. W. Rep. 328. In this country the courts are still in conflict.* 
The English rule is difficult to defend. It is well settled that a mere lien- 
holder, as a bailee for hire, is immediately liable in trover for wrongfully 
parting with the bailed property.* By parting with it he loses his lien, and 
the bailor thus acquires an immediate right of possession. The only reason 
assigned for a different holding in the case of a pledgee is that his rights 
are larger than those of a lien-holder: on compliance with certain condi- 
tions he has a right to sell or re-pledge ; therefore, it is argued, an improper 
sale or re-pledge does not altogether divest him of his right of possession as 
against the pledgor. The question of the amplitude of his powers seems, 
however, quite beside the mark; whatever they may be, if he exceeds 
them, he should be held as strictly to account as a bailee for hire. 

If, however, he is liable in trover, must he pay full damages? The 
English case which holds that he need not, apparently places his right to 
reduce the damages on principles of recoupment ;* and some American 
cases have expressly put it on this ground.’ This view, however, seems 
questionable. The common law right to reduce damages in recoupment 
exists only where the defendant has suffered loss by the plaintiff's breach of 
an obligation arising from the same contract,® and the right would thus seem 
hardly: broad enough to include the case under discussion.’ Moreover, 
even if recoupment is allowed, it will obviously not afford the pledgee an 
adequate remedy where the pledge at the time of the conversion is worth 
less than the debt,* — as, for instance, where stock has been bought on mar- 
gin and the margin has been wiped out. In such a case the defendant, 
for complete protection, would have to rely on the statutory remedies of set- 
off or counterclaim, which, however, in many jurisdictions in this country 
would probably be found liberal enough for the purpose.® But even if 
neither recoupment nor a statutory remedy is available, the result could 
hardly be considered unjust, since it is by his own breach of contract that 
the pledgee has been deprived of his security. 





FORFEITURE OF INSTALMENTS BY CONDITIONAL VENDEE UPON DEFAULT. — 
There is considerable conflict of opinion upon the question of the con- 
ditional vendee’s right to instalments already paid, when he makes default 





1 Johnson v. Stear, 15 C. B. (N. S.) 329. 

2 Donald v. Suckling, L. R. 1 Q. B. 585; Halliday v. Holgate, L. R. 3 Exch. 299. 

8 In accord with the English rule, Talty v. Freedman’s Savings Bank, 93 U. S. 321. 
Contra, Neiler & Warren v. Kelley, 69 Pa. St. 403; Feige v. Bert, 118 Mich. 243. 

* Pollock, Torts, 6th ed., 350. 

5 Neiler & Warren v. Kelley, supra. 

6 Waterman, Set-off, Recoupment and Counterclaim § 422. a0 

7 See Smith v. Hall, 67 N. v. 48. 

8 See Batterman v. Paine, 3 Hill (N. Y.) 171. 

® See Richardson v. Ashby, 132 Mo, 238. 

















612 HARVARD LAW REVIEW. 


and the seller retakes the chattel. ‘Text-writers favor forfeiture ;+ but elim- 
inating those cases where forfeiture on default was expressly provided for, 
and those in which the court allows the vendor to retake the chattel but 
expressly refuses to discuss the right of the vendee to recover his previous 
payments in another action, it appears that the authority in support of this 
view is slight. A dictum, forming an alternate ground for a decision by the 
supreme court of Illinois, directly denies the vendee’s right to the instal- 
ments,” but a much later case, in a lower court of the same state, takes a 
different view.* Massachusetts and Vermont allow the full value of the 
chattel to be recovered from the vendee when he converts it, and refuse 
to let him plead the prior payments in mitigation of damages.* Maine 
grants the same stern remedy against the sub-vendee.® These, however, 
are cases of conversion, not of default, and may possibly be distinguished, 
though indicating the court’s temper. On the other hand, the weight of 
authority seems to favor the view recently taken by the supreme court of 
Utah, which has just sustained a refusal to instruct that the paid instalments 
were forfeited. Shaferv. Russell, 79 Pac. Rep. 559. In Georgia,® there is a 
square holding, followed by dic¢a to the same effect,’ that an action cannot 
be brought against the defaulting vendee for the chattel, without tender of 
the instalments previously paid. The Michigan supreme court has gone 
so far as to announce its opinion that even an express agreement to forfeit 
will not be enforced. North Carolina and Mississippi hold that where the 
vendor retakes and sells the chattel he must apply the paid instalments on 
the debt and turn over the surplus from the resale to the original vendee.® 
New York now reaches the same result by statute, as to a large class of 
chattels. 

In short, the tendency seems to be against forfeiture and toward the 
application of mortgage principles. ‘The courts consistently refuse to con- 
strue such contracts as leases, though so worded.”* They refuse to allow 
the buyer to exempt himself from liability for the purchase price by re- 
turning the chattel and tendering damages for his breach,’’— a position 
difficult to explain save on the ground that the retention of title is in effect 
a mortgage. By the same analogy, though title has not passed, when the 
chattel is destroyed the loss is fixed on the vendee and he is made to pay 
his instalments after the guid pro guo has disappeared.™* Here again the 
reserved title in the vendor is treated merely as security whose fluctuation 
in value cannot affect the obligation. If this transaction is not in effect a 
mortgage, the great mass of decisions based on this analogy is wrong ; if it 
is in effect a mortgage, then the analogy should apply in favor of the buyer 
as well as the seller, and it is against the equitable spirit of modern law to 
apply the doctrine of strict foreclosure. 





1 Benjamin, Sales, 6th Am. ed., 284; 6 Am. & Eng. Enc. 458, n. 6. 
2 Latham v. Sumner, 89 II. 233. 

8 Singer, etc., Co. v. Ellington, 103 Ill. App. 517. 

* Angier v. Taunton, etc.,Co., 1 Gray (Mass.) 621 ; Morgan v. Robinson, 55 Vt. 367. 
5 Hawkins v. Hersey, 86 Me. 394. 

® Hays v. Jordan, 85 Ga. 741. 

7 Snook v. Raglan, 89 Ga. 251. 

8 Johnston v. Whittemore, 27 Mich. 463, 470. 

9 Puffer v. Lucas, 112 N. C. 377; Dederick v. Wolfe, 68 Miss. 500. 
10 Contracting, etc., Co, v. Continental Trust Co., 108 Fed. Rep. 1. 
1 Smith v. Aldrich, 180 Mass. 367. 

2 Tufts v. Wynne & Thompson, 45 Mo. App. 42. 











NOTES. 613 


ComPETENCY OF ONE SPouSE TO TESTIFY AGAINST THE OTHER. — The 
rule that a wife may not testify against a husband or a husband against a 
wife in any action to which the other is a party or in the outcome of which 
he is interested is too well settled to be disputed.’ How far, however, in 
actions between third parties, one spouse may testify to matters that tend to 
criminate the other is still a vexed question. Yet the reason for the-exclu- 
sion of the testimony is the same in both cases — a reason of supposed pub- 
lic policy, the danger, namely, of creating marital dissension. Admitting 
that the reason is sound, the question arises as to the scope of its applica- 
tion. Interest, the reason for that other rule which forbids one spouse to 
testify for the other, obviously goes to the competency of the evidence. But 
does the necessity for preserving marital peace point beyond a rule of priv- 
ilege ? It seems plain enough that no public policy imposes any such quix- 
otic obligation on the courts as that of restoring a domestic harmony which 
the willingness of the witness to testify reveals as probably irretrievably 
shattered. Nevertheless, from Lord Coke’s time down, the courts have 
treated testimony against a spouse as inadmissible ;* and, where excep- 
tions are sanctioned, it seems generally to be taken for granted (often dicta 
expressly state it*) that the witness could not have been compelled. 

But does public policy require even that an unwilling witness should always 
be privileged? It certainly seems open to serious question whether, in the 
majority of cases, even compelled testimony would produce the dire results 
contemplated. The courts, nevertheless, almost universally content them- 
selves with purely perfunctory reasoning; and, however grave the issue, 
rarely stop to consider the other side of the question, — the possible conse- 
quences of a suppression of the truth. The mercy of the rule has been 
pushed to merciless extremes. Thus, in a South Carolina case, a conviction 
for murder was ruthlessly affirmed, although, on the trial, the wife of one who 
had been jointly indicted with the defendant but was not to be tried, was 
not permitted to testify that her husband alone was the murderer. Perhaps 
the best solution would be to leave the question to the discretion of the trial 
court. 

Most frequently, perhaps, the question arises in criminal trials for adultery. 
It is, of course, well settled that where both offenders are tried together, the 
wife or husband of either is incompetent. Where, however, the paramour 
alone is on trial, there is a sharp conflict.6 The cases have been collected 
and discussed in a recent article. Wife Testifying against Husband’s 
Paramour in Adultery Cases, by Edward W. Faith, 60 Cent. L. J. 164. 
In these cases, as elsewhere, the courts discuss the question as one of 
competency alone, though it must be evident that whatever force the con- 





1 See 1 Greenleaf, Ev., 16th ed., § 334 ¢¢ seg. 

2 See 3 Wigmore, Ev. § 2227. 

8 See King v. All Saints, 6 M. & S. § 194; Woods 2. State, 76 Ala. 35; in Brock 
v. State, 44 Tex. Cr. App. 335, and in Barber v. People, 203 Ill. 543, the court went so 
far as to hold that the privilege could not be waived even by the husband against whom 
the testimony was offered. 

* State v. Bradley, 9 Rich. (S. C.) 168. It does not even appear that the witness 
was unwilling. In Ware v. State, 35 N. J. Law 553, the conviction was reversed for a 
similar ruling at the trial. 

5 Excluding the testimony: State v. Welch, 26 Me. 30; State v. Gardner, 1 Root 
(Conn.) 4853 Com. v. Sparks, 89 Mass. 534; State v. Wilson and Wagner, 31 N. J. 
Law 77. Admitting the testimony: State v. Marvin, 35 N. H. 22 ; State v. Bridgman, 


49 Vt. 202 (semé/e, that the witness would not have been allowed to testify to the act 
itself) ; State v. West, 118 Wis. 469; Campbell v. State, 133 Ala. 158. 
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ventional argument of public policy has in other situations, in the case of a 
witness willing to testify to the infidelity of a spouse it becomes almost gro- 
tesque.® But if the witness is unwilling, there would seem to be in this 
instance a valid reason for excusing him. No rights of third parties are 
involved, and the right of the state to secure a conviction should be subor- 
dinated to the desire of the witness, for his own sake or the sake of his 
children, to condone the offense. Though the point appears never to have 
arisen, it is highly improbable that the testimony would ever be compelled.’ 





CONVEYANCE OF LAND UPON AN ORAL Trust. — When land is con- 
veyed upon an oral trust, the grantee, who refuses to perform his promise 
under the protection of the Statute of Frauds, is by the English courts made 
a constructive trustee for the grantor.’ In the United States, however, he 
may repudiate his unenforceable obligation and keep the land upon pay- 
ment to the grantor of its fair market value.* But if the conveyance was 
induced by fraud a constructive trust arises. And on account of the harsh- 
ness of the general American doctrine, a ready disposition to find fraud from 
the circumstances of the case or the relation of the parties is manifested. 
Thus, even though the conveyance was not actively induced, a present 
intention not to execute the trust constitutes sufficient fraud to vitiate the 
transaction, and the subsequent repudiation is evidence of a fraudulent 
purpose at the outset.* Similarly, where a confidential relation exists be- 
tween the parties, the transaction is presumed to be fraudulent. Just what 
constitutes confidential relations is somewhat in dispute. There is, for 
example, a square conflict whether a conveyance to a wife upon an oral 
trust is ground for equitable intervention.® The tendency of the courts, 
however, is illustrated by a recent Nebraska decision. The plaintiff, who 
owned a half-interest in land, conveyed his share to his co-owner upon an 
oral agreement by the latter to reconvey. He was allowed to recover his 
interest on account of the fiduciary relation between the parties. Koefoed 
v. Zhompson, 102 N. W. Rep. 268. 

The basis of the American rule seems to be the conception that to raise 
a constructive trust, as the English courts do, would be to go directly in the 
teeth of the Statute of Frauds. Of course, where the transaction is tainted 
with actual fraud, the statute does not apply and restitution is the ordinary 
equitable remedy. To imply fraud, however, from the relation of the 
parties is simply to use a fiction to avoid the application of an unpalatable 
doctrine. The injustice of allowing the grantee unduly to enrich himself, is 
recognized by charging him with the value of the land. This is a direct 
admission that he has received something which he is not entitled to keep, 
and it is, therefore, difficult to see why restitution is not the proper remedy.® 





6 See State v. Briggs, 9 R. I. 361. 
7 The question could not, of course, arise in states where the indictment can be 
brought only on the complaint of the husband or wife. 


1 Davies v. Ottley, 35 Beav. 208; Jz re Duke of Marlborough, [1894] 2 Ch. 133. 
2 Burt v. Wilson, 28 Cal. 632. 

8 Cf. Brown v. Doane, 86 Ga. 32. 

4 Wood v. Rabe, 96 N. Y. 414. 

5 See Brisonv. Brison, 75 poe a Contra, Brock v. Brock, 90 Ala. 86. 

® See Dickerson v. Mayo, 60 Miss. 388. 
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In the analogous cases, where a deed absolute on its face is in fact given 
by way of mortgage, the American courts enforce the parol agreement.’ 
The Wisconsin court, in a leading decision, frankly admits that these cases 
are indistinguishable, but regards them as an encroachment upon the 
Statute of Frauds, and refuses to extend the exception.* To consider the 
creation of a constructive trust in cases of this class as a judicial contravention 
of an express statute seems to be a misconception. The oral trust is given 
no more weight under these circumstances than in the case of fraud. The 
grantee may repudiate his express promise with impunity, but in so doing 
he should not be allowed to enrich himself unjustly at the grantor’s expense. 
Equity therefore fastens upon him a new obligation to return what it is un- 
conscionable for him to keep. This new obligation is a constructive trust, 
expressly excepted from the operation of the Statute of Frauds. It is raised 
upon the same principle that creates a resulting trust where property is 
given upon an express trust which proves to be void. When the oral trust 
is for the benefit of a third party, a constructive trust for the grantor can - 
hardly be said to contravene the Statute; when the oral trust is for the 
benefit of the grantor himself, the mere fact that relief by restitution achieves 
a result identical with that of enforcing the oral trust should be immaterial.® 
The right ought not to be confused with the remedy. 





TRANSFER OF ACCOMMODATION PAPER AFTER Maturity. — Although it 
is well settled that the transferee of a bill or note after maturity takes it 
subject to all equitable defenses existing against his transferrer at the date 
of transfer, there is a sharp conflict as to the rights of the holder of accom- 
modation paper which has not been negotiated until after maturity. By the 
prevailing American doctrine he is denied relief against the accommodating 
party ;? but the English courts allow him to recover. The English law is 
followed in Maine and Illinois, and has been recently approved in Connec- 
ticut.* Mersick v. Alderman, 60 Atl. Rep. 109. The reason sometimes 
given in support of the American decisions, namely, lack of consideration,‘ 
is obviously unsound, for it would be equally applicable to cases where the 
transfer is made before maturity to one who had notice of the nature of the 
instrument, and would virtually contravene the very purpose of accommoda- 
tion papers. The extent of the liability of the person who has signed for 
accommodation should depend upon the reasonable understanding of the 
parties to the transaction. This is recognized by the English courts, for the 





7 Campbell v. Dearborn, 109 Mass. 130. The Kentucky court is consistent and has 
not followed these decisions. Manford v. Green’s Adm’r, 44 S. W. Rep. 419. 

8 Rasdall v. Rasdall, 9 Wis. 379, 391. 

9 See Ryan v. Dox, 34 N. Y. 306, 319. 


1 Kellog v. Barton, 12 Allen (Mass.) 527; Chester v. Dorr, 41 N. Y. 279; Peale v. 
Addicks, 174 Pa. St. 549; Cottrell v. Watkins, 89 Va. Sor. 

2 Charles v. Marsden, 1 Taunt. 224; Carruthers v. West, 11 Q. B. 143. 

8 Dunn v. Weston, 71 Me. 270; Miller v. Larned, 103 IIl. 562, 570. Of the Ameri- 
can cases cited by the court only the above are square decisions. Harrington v. Dorr, 
33 Rob. (N. Y.) wt cited by the court, was reversed on appeal. Chester v. Dorr, 
supra. Davis v. Miller, 14 Gratt. (Va.) 1, was overruled by Cottrell v. Watkins, 
supra. 

# See Peale v. Addicks, supra. 
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accommodation maker may protect himself by taking an express agreement 
from the payee that the instrument shall not be transferred after maturity .° 

The basis of the conflict, therefore, is a difference as to the implication 
to be drawn from the fact of signing the accommodation. The English 
courts find a contract of continuing guaranty of the payment of the note, 
irrespective of its terms as to time of payment. The American courts pre- 
sume that the accommodating party intends to lend his credit only until the 
maturity of the paper. This latter view seems to accord with the mercan- 
tile understanding. The transaction contemplates payment of the instru- 
ment at maturity by the accommodated party, and a transfer thereafter is 
certainly at variance with this idea.* ‘This is clearly revealed in the case of 
an accommodation endorser, who by the very fact of his endorsement is 
held to contract not to be bound unless the instrument is duly presented at 
maturity and due notice of dishonor is given. Here there can be no liabil- 
ity upon negotiation after maturity, since performance of these conditions 
precedent is impossible. In all cases, the agreement, express or implied, 
not to negotiate after maturity, raises an equity of which a purchaser after 
the instrument is due is deemed to have notice. 

A distinction should, however, be made where the transfer is taken before 
maturity for collateral security, and further advances are made after matur- 
ity. The mercantile notion that a transferee after maturity is bound to 
make inquiries as to equitable defenses should not be extended to such a 
case, any more than the doctrine requiring a mortgagee to search the rec- 
ords extends to the case where he makes further advances after subsequent 
mortgagees have intervened.’ When once a valid title has been acquired, 
whether after inquiry or without the necessity for inquiry, it should be pro- 
tected. Thus, where a note was obtained by fraud and transferred as col- 
lateral before maturity, the transferee was protected as to subsequent laans 
after maturity.* Although the principal case, in which the holder of a note 
given as collateral security was protected as to advances made both before 
and after maturity, is placed squarely upon the English doctrine, it may 
well be supported upon this latter ground. 








5 Parr v. Jewell, 16 C. B. 684; see Charles v. Marsden, supra. 
6 Chester v. Dorr, supra. 

7 See Ames, Cas. Trusts, 2d ed., 339, n. I. 
8 Bancroft v. McKnight, 11 Rich: iz 


S. C.) 663; Spering’s Appeal, 10 Barr (Pa.) 235. 
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RECENT CASES. 


ACCORD AND SATISFACTION — VALIDITY — RETENTION OF SUM SENT AS FULL 
PAYMENT OF AN UNLIQUIDATED CLAIM.— The validity of a contract to pay an 
increased price for milk being in question, the seller notified the buyer that he would 
hold him to the contract, and that any payments made would only be credited on 
account. The buyer continued to receive the goods and sent in payment checks for 
smaller sums accompanied by statements at the foot of which were the words “to 
check in full.” The seller accepted these checks and sued for the balance of his claim. 
Held, that the facts do not show an accord and satisfaction. Laroe v. Sugar Loaf Dairy 
Co., 180 N. Y. 367. 

In New York and in most states the retention, although under protest, of a sum 
sent as full satisfaction of an unliquidated claim operates as an accord and satisfaction. 
Fuller v. Kemp, 138 N. Y.231. That rule, resting as it must upon an implied accept- 


ance of the offer of compromise, has been adversely criticised in some quarters. 17° 


Harv. L. Rev. 272; ibid. 469. The appropriation of a remittance, when accom- 
panied by an express rejection of any conditions annexed, seems a conversion rather 
than an acceptance of the conditions. The principal case breaks away from the harsh 
New York rule to the extent of holding that sah retention cannot be interpreted as 
an acceptance of the condition when, prior to its making, the buyer is informed that 
the seller intends to insist upon a definite claim, and that nothing is to constitute a 
waiver of his rights. See Lames, etc. Co. v. Prosser, 157 N. Y. 289. The distinction 
from Fuller v. Kemp is slight, but the case shows a tendency in a desirable direction. 
How far the seller must commit himself in order that an assent may not be implied 
against him is likely to prove a troublesome question. 


AGENCY — NATURE AND INCIDENTS— WHEN KNOWLEDGE OF AGENT Is Im- 
PUTABLE TO PRINCIPAL. — An agent, colluding with a vendor in fraudulent represen- 
tations to his principal, induced the latter to purchase certain land. For his assistance 
the vendor secretly paid him a commission whieh the principal recovered at law. Sub- 
sequently the principal sued the vendor for fraud and deceit with reference to the 
sale. Ae/d, that the prior action against the agent does not so ratify the contract in 
all particulars as to bar the action against the vendor for deceit. Barnsdaill v. O’Day, 
134 Fed. Rep. 828 (C. C. A., Third Circ.). 

Where an agent has acted in fraud of his principal the latter is not ordinarily 
chargeable with such knowledge as the agent possessed, and may sue a third party for 
fraudulent representations although the agent was aware of their falsity. See Benedict 
v. Arnoux, 154 N. Y. 715, 728. It was contended by the defendant in the present 
case that a different result should be reached, because, by suing for the wrongfully 
obtained bonus, the principal ratified the transaction and restored the agent to his 
position as agent for all purposes of the purchase. Such a result seems undesirable 
and unnecessary. Even if no fraudulent representations had been made to the princi- 
pal he might recover any bonus secretly received by his agent from other parties to 
the contract. Warren v. Burt, 58 Fed. Rep. 1o1. That recovery cannot by retroac- 
tion restore the trustworthy character of the agent, nor can it condone the perpetration 
of a separate and distinct wrong. Hence he and the other defrauding party as well 
should still be liable for the further damage resulting from fraudulent representations. 
See Xzator v. St. John, 42 Fed. Rep. 585; Glaspie v. Keator, 56 Fed. Rep. 203. ; 


BANKRUPTCY — PREFERENCES — PERFECTING INCHOATE RIGHT TO SECURITY. — 
The defendant, who had for nine years held a chattel mortgage on goods to be acquired 
by the bankrupt in the future course of his business, took possession only within four 
months of the commencement of bankruptcy proceedings. By the law of the state 
such a mortgage was not valid against creditors until possession was taken. Held, 
that the defendant’s title relates back to the time when the mortgage was given, and 
that he has received no preference. Zhompson v. Fairbanks, 196 U.S. 516. See 
NorEs, p. 606. 


BILLS AND NoTES — DEFENSES — LACK OF DUE PRESENTMENT. — The defendant 
was sued as an indorser of a demand note. Sec. 131 of the Negotiable Instruments 
Law in New York required that a note payable on demand be presented for payment 
within a reasonable time. é/d, that failure to present within a-reasonable time is a 
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defense analogous to the statute of limitations and must be pleaded affirmatively. 
German-American Bank v. Mills, 99 N. Y. App. Div. 312. 

It is well settled that the liability of an indorser is conditional. In order to charge 
him on his indorsement, there must have been due presentment of the instrument to 
the maker and due notice of dishonor to the indorser; and it is part of the plaintiff’s 
case to show the fulfilment of these conditions. Cf Callahan v. Bank of Kentucky, 82 
Ky. 231. The question then arises as to what is due presentment of an instrument 
payable on demand. Sec. 131 of the New York Negotiable Instruments Law merel 

* answers that question. It requires presentment within a reasonable time, but by suc 
requirement would not appear to have made it any less a condition precedent to an 
indorser’s liability. On principle, therefore, the decision seems questionable, and no 
authority has been found to support it. Indeed, a late Massachusetts case in applying 
the same section assumed the correctness of the contrary position. Merritt v. Toles 
181 Mass. 69; cf. Martin v. Winslow, 2 Mas. (U. S.) 241. 


BILLS AND NoTES — DEFENSES — TRANSFER OF ACCOMMODATION NOTE AFTER 
MATURITY. — An accommodation note was transferred by the payee before it matured, 
as collateral security, and additional advances were made after maturity. e/d, that 
the holder is protected as to all advances. Mersick v. Alderman, 60 Atl. Rep. 109 
(Conn.). See NoTEs, p. 615. 


CHOSES IN ACTION— WHAT May BE ASSIGNED — ASSIGNMENT OF PROCEEDS 
OF FuruRE SALES.— To secure advances of merchandise from a certain company, 
the defendant gave it a written order directing a person to whom he sold milk to pay 
the proceeds of future sales to the company. There was no contract requiring further 
delivery or acceptance of milk. /7ée/d, that the order does not operate as an assign- 
ment either at law or in equity. O’Miel v. Helmke, 102 N. W. Rep. 573 (Wis.). 

In most jurisdictions a mortgage of goods to be afterwards acquired is enforceable 
inequity. Holroyd v. Marshall, 10 H. L. Cas. 191. There would seem to be no reason 
for distinguishing between choses in possession and choses in action. Accordingly, it 
has been held, contrary to the decision in the present case, that the proceeds of pos- 
sible future sales are assignable in equity. Zast Lewisburg, etc., Co. v. Marsh, 91 Pa. 
St. 96; Field v. Mayor of New York,6 N. Y. 179. The cases which hold that there 
can be no valid assignment of wages to be earned under a — future engagement 
must be recognized as resting upon grounds peculiar to themselves. Cf Herdert v. 
Bronson, 125 Mass. 475. This exceptional doctrine has been established to prevent 
workmen from mortgaging their future wages for long and indefinite periods, which 
would often lead to improvidence and poverty. But even in these cases, if there is an 
existing employment, though the contract of service is terminable at any time by 
either party, the assignment is supported. Lannan v. Smith, 7 Gray (Mass.} 1 50. 





CONSTITUTIONAL LAW—CLAssS LEGISLATION — DISCRIMINATING REGULATION 
OF STREET RAILWAY RATES.—A statute required street railway companies to carry 
pupils between their homes and the public schools at rates not exceeding half the 
regular fare between the same points. Aeé/d, that the statute does not infringe the 
Fourteenth Amendment. Commonwealth v. Interstate, etc., Ry. Co., 73 N. E. Rep. 

30 (Mass.). 
: A statute prescribing the maximum charge of a public service company will be 
held constitutional, in the absence of evidence a showing that such regula- 
tion will prevent the company from earning a reasonable profit on the item of busi- 
ness affected. Chicago, etc., Co. v. City of Chicago, 199 Ill. 484, 547; 199 ibid. 579, 
642. A more novel point in the present decision is the validity of the discrimination 
between pupils of public schools and other persons. Legislation conferring special 
privileges on a class of persons is constitutional if public welfare creates a reasonable 
need for a different treatment of the individuals selected, and all persons within the 
class are affected alike under like circumstances. American Sugar Refining Co. v. 
Louisiana, 179 U.S.89; Magoun v. Illinois, etc., Bank, 170 U. S. 283. Statutes exempting 
private educational institutions from taxation have been upheld. City of Jndianapolts 
v. Sturdevant, 24 Ind. 391. Laws prescribing that text-books be supplied free to pupils, 
or even that clothing be furnished to poor students, have also been frequently enacted, 
and their constitutionality seems never to have been questioned. The duty of a state 
to provide a system of public education therefore seems a sufficient justification for 
the discrimination made by the Massachusetts legislature. 









CONSTITUTIONAL LAW— PERSONAL RIGHTS—STATUTES REGULATING Hours 
oF LaBor. —A New York statute rendered it a misdemeanor to require or permit an 
employee in a bakery or confectionery establishment to work more than sixty hours 
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per week, or more than ten hours per day, unless for the purpose of making a shorter 
work-day of the last ~~ of the week. /Y/é/d, that the statute is unconstitutional as an 
improper exercise of the police power. Harlan, White, Day, and Holmes, JJ., dis- 
sented. Lochner v. State of New York, U.S. Sup. Ct., April 17, 1905. 

This reversal of the opinion of the New York Court of Appeals is significant as a 
check to the prevalent legislative tendency to enact labor laws. If sucha statute is 
reasonably calculated to promote the public health and safety, courts, however dubious 
of the wisdom of its enactment, must sustain it as a reasonable exercise of the police 
power. Jacobson v. Massachusetts, 25 Sup. Ct. Rep. 358, 363. The real test is, 
whether the legislature has arbitrarily curtailed the individual’s liberty, or has merely 
restricted his freedom to conserve the public interest. The majority determines 
that, as a matter of common understanding, the baker’s trade is not an unhealthful one, 
and therefore the restraint imposed is unreasonable. See 17 Harv. L. Rev. 418. 
The napeirgy strongly combats this result, and Justice Harlan’s dissent forcefully 

oints out that the majority view brings under the court’s supervision what has 

itherto been regarded as the exclusive domain of the state legislatures. It may be 
suggested that the probable consequent reluctance to pass labor measures is likely to 
increase trade union activity to enable workmen to obtain benefits unaided by 
paternal legislation. 


CONSTRUCTIVE TRUSTS — EFFECT OF STATUTE OF FRAUDS — ABSOLUTE CON- 
VEYANCE AND ORAL PROMISE TO RECONVEY. — Hée/d, that an owner of a half-interest 
in land who conveys his share to his co-owner upon an oral agreement by the latter to 
reconvey is entitled to a reconveyance because of the fiduciary relation of the parties. 
Koefoed v. Thompson, 102 N. W. Rep. 268 (Neb.). See NorEs, p. 614. 


CONTRACTS — REMEDIES FOR BREACH JUDGMENT ON INSTALMENTS ALREADY 
DEFAULTED A BAR TO RECOVERY FOR REMAINDER.— The plaintiff contracted to 
purchase of the defendant a quantity of goods deliverable in instalments at a price pay- 
able on each delivery. After partial delivery the plaintiff obtained a judgment for 
breach in failing to make the deliveries hen dem and upon maturity of all the instal- 
ments sued for breach of the remainder of the contract. Aé/d, that he cannot recover, 
since the cause of action relied upon in the former suit was a breach of the entire con- 
tract and the judgment therein is conclusive. Two justices dissented. Pakas v. Hol- 
lingshead, 99 N. Y. App. Div. 472. 

The distinction is not always kept in view that while but one judgment is possible 
upon a single cause of action, a number of causes of action may issue from one contract. 
Theoretically it would seem that there are as many causes of action upon an instalment 
contract as there are failures to deliver; that if the breach is material the injured party 
may elect to rescind the contract, or to consider it still existing and pursue his remedies 
upon it; and that the remedies of buyer and seller should be the same. C/. Richmond 
v. Dubuque, etc., R. Co., 40 la. 264. Two rules of procedure, however, qualify the 
plaintiff’s rights. He must unite actions for all breaches subsisting at the time of suit. 
Reformed, etc., Church of Westfield v. Brown, 54 Barb. (N. Y.) 191. If the breach 
amounts to total repudiation, one judgment bars his remedies, for upon instalments 
not due damages are confined to profits, and those are recoverable immediately. See 
Clark v. Marsiglia, t Den. (N. Y.) 317. Whether or not there is repudiation must be 
determined from the evidence; but in the present case it may, perhaps, fairly be 
rr whether the mere failure to deliver the earlier instalments should be thus 
construed. 


CORPORATIONS — FOREIGN CORPORATIONS — WHAT CONSTITUTES DOING BusI- 
NEss.— A Pennsylvania insurance corporation regularly solicited business in New 
York, insured property there by contracts made in Pennsylvania through the mails, 
and sent its agents to New York to adjust losses. /Ye/d, that for the purpose of 
jurisdiction over the corporation it is doing business in New York. Pennsylvania, 
etc., Insurance Co. v. Meyer, U. S. Sup. Ct., April 3, 1905. 

The question what constitutes doing business by a foreign corporation is usually pre- 
sented under a state statute imposing conditions thereon, — the payment ofa tax, for ex- 
ample, or the filing of a certificate of its financial condition. The natural meaning of 
the term is often variously warped and narrowed in accordance with the supposed 
intent of the legislature to avoid interference with some policy of the state or with 
interstate commerce. Commonwealth v. Standard Oil Co. tot Pa. St. 119, 148; 
Coit & Co. v. Sutton, 102 Mich. 324. In that line of cases the temper of the courts is 
decidedly against the decision in the principal case. People v. Gilbert, 44 Hun (N. Y.) 
§22; Mew Orleans v. Virginia, etc., Insurance Co., 33 La. Ann.10. But here the ques- 
tion is whether the corporation has not done business in the state so that it may fairly 
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be subjected to jurisdiction on proper service. The court is restrained by no ad- 
verse policy; it is rather encouraged to furnish domestic relief to domestic plaintiffs, 
and may well decide on the natural, though difficult, basis of fact. This distinction 
is not expressed in the cases, but, it is submitted, will avoid some of the confusion 
on the subject. Cf Colorado lron-Works v. Sierra Grande Mining Co., 15 Col. 499. 


CORPORATIONS — PROMOTERS — LEASE T) CORPORATION TO BE FoRMED.—A 
lease was executed to an association not at the time in existence. After incorpora- 
tion the association accepted the lease, entered into possession of the premises, and 
for several years paid rent in accordance with the terms of the lease. This action 
for subsequently accruing rent was brought against its directors, under a statute im- 
posing liability upon them for debts of the association payable within one year from 
the date when they were contracted. e/d, that there can be no recovery against 
the defendants, since the liability of the association for rent due was incurred, not 
by use and occupation, but under the covenant in the lease. Thistle v. Jones, 45 N. Y. 

Isc. 215. 

By the decided tendency of American authority corporations may assume the obli- 
gations of contracts made in their behalf by promoters. The technical difficulties in 
the way of reaching this result have given rise to considerable diversity of reasoning 
on the part of the courts, the usual ground of decision being either 1atification or 
adoption, while in a few cases a novation has been implied. See 12 Harv. L. REV. 
506; 14 #bid. 536. Where the obligation is in form a lease under seal, however, it 
would seem that at best only a tenancy from year to year could be established on any 
of these grounds. This added difficulty is obviated in the principal case by the court’s 
presuming from the facts an assignment of the lease to the corporation, since an 
assignee of a lease is liable on the covenants therein. Such a presumption is per- 
mitted by the law of New York, and the ¢ourt’s line of reasoning in taking advantage 
of it is entirely in accord with the spirit of the American cases. Cf. Bedford v. 
Terhune, 30 N. Y. 453- 


CORPORATIONS — STATUTORY LIABILITY OF STOCKHOLDERS— ENFORCEMENT 
IN FOREIGN JURISDICTIONS. — An Ohio statute provided for the enforcement of indi- 
vidual liability of stockholders in corporations by an action against all the stockholders 
for the benefit of all the creditors of the corporation, and indicated a maximum amount 
of costs recoverable against a stockholder in such an adjudication. Ae/d, that the 
remedy thus provided cannot be pursued outside of Ohio. Middletown National Bank 
v. Toledo, etc., Ry. Co., 25 Sup. Ct. oe 462. 

It is now well settled that a stockholder is under no liability to creditors of the 
corporation beyond the amount of his subscription unless such liability is imposed 
by statute. Gray v. Coffin, 9 Cush. (Mass.) 192. If liability is imposed by a statute 
a the state in which a corporation is chartered it will ordinarily be enforced by 
the courts of another state against stockholders within their jurisdiction. Flash v. 
Conn, 109 U.S. 371. The — case shows, however, an important qualification 
to this general rule. If the liability created by the statute can be enforced only by 
some rary yd form of procedure it cannot be enforced in a foreign state unless the 
same kind of proceedings may be taken there. May v. Black, 77 Wis. 101. This doc- 
trine seems obviously sound. Although stockholders assume the obligations imposed 
by the laws under which they are incorporated, they cannot be said to assume any 
others, and a view opposed to that illustrated by the principal case would subject 
stockholders residing outside of the state of incorporation to a burden greater than 
that borne by domestic stockholders. See Bank v. Francklyn, 120 U. S. 747. 


CORPORATIONS — STATUTORY LIABILITY OF STOCKHOLDERS — NATURE OF LIA- 
BILITY OF STOCKHOLDER IN NATIONAL BANK.—A statute of Washington limited 
the right to bring an action upon a contract, express or implied, to three years, eld, 
that the liability of a stockholder in a national bank to creditors is not embraced 
within the statute. White, Brown, and McKenna, JJ., dissented. McClaine v. Rankin, 
25 Sup. Ct. Rep. 410. 

The statutory liability of ordinary stockholders is generally regarded as contractual. 
See 18 Harv. L. REv. 456. gue ed an assignee of a claim against a corporation 
gets his assignor’s et against stockholders. Blakeman v. Benton, 9 Mo. App. 107. 
Again, this right may be enforced outside of the state creating it, and will survive against 
the representative of a deceased stockholder. Flash v. Conn, 109 U.S. 371; Rich- 
mond v. Irons, 121 U. S. 27. So, too, a statute repealing a provision for individual 
liability is unconstitutional. Hawthorne v. Calef, 2 Wall.(U.S.)10. Finally, the right 
is barred by the statute limiting the remedy on contracts. Carrol v. Green, 92 U.S. 509. 
The court seeks to distinguish the latter case from the present one, on the ground that 
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there the stockholder’s liability to creditors was direct, while here it does not arise 
until an assessment by the comptroller. ‘This ignores the difference between obligation 
and liability. The obligation is part of the stockholder’s contract of subscription and 
is therefore contractual ; but his liability is subject to the condition precedent of an 
assessment by the comptroller. Moreover this assessment would seem to provide a 
mode of enforcing the obligation rather than to affect its creation. The decision is 
contrary to dicta in previous cases. See Matteson v. Dent, 176 U.S. 521, 526. 


CORPORATIONS — STOCKHOLDERS: RIGHTS INCIDENT TO MEMBERSHIP — DIs- 
TRIBUTION OF DIVIDENDS BETWEEN LIFE TENANT AND REMAINDERMAN. — A cor- 
poration having assets valued far above its nominal capital, sold part of the property 
and declared a cash dividend from the proceeds. Both the life tenant and the re- 
mainderman of certain stock demanded the dividend, the former claiming it as 
declared from profits, the latter, as arising from surplus which by permanent invest- 
ment had become capital. e/d, that the life tenant is entitled to the dividend. 
Smith v. Dana, 60 Atl. Rep. 117 (Conn.). 

Under the Massachusetts rule, by which cash dividends go to the life tenant as 
income, and stock dividends to the remainderman as capital, this case seems correct. 
Minot v. Paine, 99 Mass. 101. However, if a dividend is clearly declared from the 
proceeds of the sale of part of the capital stock, it goes to the remainderman. Heard 
v. Eldredge, tog Mass. 258. That exception does not seem to apply here, for as the 
property value still exceeds the nominal capital of the corporation, the capital stock 
remains intact. Furthermore, surplus invested in a improvements would 
seem to become capital only in the broad sense of funds engaged in the business, 
which, unless new stock had been issued, directors could again withdraw and distrib- 
ute as profits. MORAWETZ, PRIVATE CORPORATIONS, 2d ed., §§ 452, 453. But see 
Hemenway v. Hemenway, 181 Mass. 406. Under the Pennsylvania rule that gurplus 
earned before the death of the testator goes to the remainderman, and that earned 
thereafter, to the life tenant, irrespective of the form of the dividend, the remainder- 
man would be entitled here. For a discussion of the merits of these different rules, 
see 16 Harv. L, REv. 54. 


CRIMINAL LAW — NEGLIGENCE — RESPONSIBILITY FOR FAILURE TO USE PRAYER. 
The defendant, honestly believing prayer to be the only efficacious remedy for dis- 
ease, neglected to furnish either medical attendance or prayer for an ailing minor to 
whom he stood ix /oco parentis. No statute within the jurisdiction required a parent 
to furnish medical attendance to a sick child. Aé/d, that the defendant cannot be 
convicted of homicide. State v. Sandford, 59 Atl. Rep. 37 (Me.). 

The common law generally refuses to hold a parent for failure to provide medical 
attendance in which he conscienti isbeli : 
mens.rga. Regina v. Wagstaffe, 10 Cox C. ©. 530. For him certain remediés are as 
if non-existent. When the parent wantonly fails to furnish what he conscientiou ly 
can, the question must yet arise whether that omission has ay-eausal connection wit 
the fatality. Certain methods of treating He stcrave-ahnost-imtfortnly recognited As 
scientific and effectual. If they be carelessly withheld a jury may hear testimony as to 
their efficacy under the circumstances. But upon the efficiency of unai soa society 
is not so nearly agreed. The jury has then no premise upon which to base their in- 
vestigation, the result of which will therefore depend upon the accidental beliefs of 
the twelve individuals. In such a case, the court well _prisoner_cannot 
properly be tried. Statutes havé elsewhere~sought to avoid this disappointing result 

y imposing upon parents a definite legal duty. 


DEEDS — QUITCLAIM DEEDS— OPERATION UNDER RECORDING ACTs.—A re- 
cording act provided that every conveyance should be void as against a subsequent 
purchaser in good faith whose conveyance was first recorded. He/d, that the grantee 
in a subsequent quitclaim deed is not protected as a purchaser in good faith against a 
prior unrecorded warranty deed. Fowler v. Will, 102 N. W. Rep. $98 (S. Dak 

At common law, since a quitclaim deed purports to convey only such right as the 
grantor has, the pe is put upon inquiry and takes the estate subject to existing 
claims, legal and equitable. g. Oliver v. Piatt, 3 How. (U. S.) 333, 410. By a 
number of courts this doctrine has been used to interpret the recording acts. Steele 
v. Stoux Valley Bank, 79 1a. 339. But those courts illogically fail to affect with notice 
one who takes by deed of warranty from the grantee of a quitclaim deed. Winkler 
v. Miller, 54 1a. 476. The recording laws, however, provide a statutory estoppel for 
the protection of innocent purchasers. And, since it is neither necessarily nor usually 
true that a quitclaim deed comes to its grantee tainted with distrust, it seems that he 
should be equally protected if he has purchased in good faith, for value, and without 
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notice of prior conveyances. Such has become the prevailing view. Boynton v. Hagzart, 
120 Fed. Rep. 819. If this form of deed affects at all the rights of the purchaser, it 
should be only to direct the attention of the jury to the question of notice or good 
faith in purchasing. Cf Mansfield v. Dyer, 131 Mass. 200. 


EASEMENTS — EXTINGUISHMENT — SUSPENSION BECAUSE OF MISUSER.—A way 
appurtenant to certain premises was being used for the benefit of adjoining land in 
such manner that it was impossible to separate the lawful from the unlawful user. 
Held, that the easement is not extinguished, but that the defendant and its agents will 
be enjoined from using the easement and from extending invitation or furnishing occa- 
sion to tenants or others to use it, until the wrongful user is made impossible. A/cCud- 
lough v. Broad Exchange Co., 92 N. Y. Supp. 533. See NorEs, p. 608. 


EsTOPPEL — ESTOPPEL IN PAIS—STANDING BY WHILE IMPROVEMENTS ARE 
MADE ON LAND. — The defendant obtained a deed of certain land from a stranger 
to the title. The true owner, who learned of this transaction within ten days, stood 
by in silence for three years while the defendant made improvements on the land, and 
then brought action to quiet title. Hé/d, that the plaintiff is estopped to deny the 
defendant’s title. azllarge v. Clark, 79 Pac. Rep. 208 (Cal.). 

It is generally accepted law that where an owner of chattels or land stands by and 
allows another to pay value to a stranger under the belief that he is acquiring title the 
owner will be estopped to assert his right. Pickard v. Sears and Barrett, 6 Ad. & EI. 
469; Chapman v. Chapman and Gansammer, 59 Pa. St. 214. The justice of this rule is 
obvious, for if the price paid for the land is adequate, the buyer’s gain by the estoppel 
will be equal to his loss by the owner’s neglect. A more questionable rule is applied 
in the principal case. There the damage caused by the owner’s carelessness was the 
value gf the improvements only, for he did not stand by during the pseudo sale; but the 
gain to the buyer by the estoppel was the value of the land as well as of the improve- 
ments. As these particular improvements were in the form of a railroad bed, the 

laintiff could not aa been allowed to recover on condition that he pay for them; 
ut the same result has been reached in the case of an ordinary house. Green v. Smith, 
57 Vt. 268. Such a result seems unduly severe. 


FIXTURES — RAILS OF STREET RAILWAY AS FIXTURES. — Held, that rails affixed 
to the soil of a public street by an electric railway company are personalty. Lorain 
Steel Co. v. Norfolk, etc., Ry. Co.,73 N. E. Rep. 646 (Mass.). See Nores, p. 610. 


ILLEGAL CONTRACTS— PuBLIC PoLICy—CONTRACT TO CONVEY ALL AFTER- 
ACQUIRED PROPERTY. — As part of the consideration for admission into the plaintiff 
institution, the defendant agreed to convey to it al] property that he might afterwards 
acquire. ‘The plaintiff reserved the right to require the defendant’s removal, if he dis- 
obeyed the rules of the institution or if he became insane. é/d, that the contract is 
a as against public policy. Baltimore, etc., Homes v. Pierce, 60 Atl. Rep. 
277 (Md.). 

The assignment of a contingent interest or mere expectancy will be given effect in 
equity, not as a grant but as a contract, if fairly made and, not against public policy. 

cDonald v. McDonald, 5 Jones Eq. (N. C.) 211; Stover v. Eycleshimer, 46 Barb. 
(N. Y.) 84. The only ground, then, for refusing damages at law in the principal case, 
there being good consideration and no fraud, is that of public policy. This entails a 
balancing of opposing considerations, the relative importance of which may well be the 
subject of difference of opinion. On the whole, however, it would seem that the 
possibility of hardship to this defendant was of minor ee pars as against the desir- 
ability of maintaining freedom of contract ; and that, as the plaintiff was a charitable 
institution for aged people, the possibility of the defendant’s becoming a public charge 
through removal, after having conveyed property subsequently acquired, was counter- 
balanced by the probability a his becoming a public charge unless admitted. Notwith- 
standing the view taken by the court, therefore, it may fairly be contended that the 
public welfare would be subserved rather than injured by the enforcement of such 
contracts. : 


LEGACIES—LAPSED BEQUESTS—APPLICATION OF STATUTE PREVENTING LAPSE. 
A statute provided that “whenever any estate shall be bequeathed to a child of the 
testator, and such child shall die during the lifetime of the testator, leaving a child 
who shall survive such testator, such legacy shall not lapse, but the Property so de- 
vised shall vest in the surviving child of the legatee.” A testator directed his executor 
to pay “five hundred dollars to each of my children.” e/d, that the issue of a son 
known by the testator to have died before the execution of the will are entitled to 
five hundred dollars. Pimel v. Betjemann, 99 N. Y. App. Div. 559. 
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Under this statute it has been held that the issue of a son specially named in the 
will, who was dead when the will was made, would take. Barnes v. Huson, 60 Barb. 
(N. Y.) 598. And under a similar statute the same result was reached on those facts, 
even though the testator knew that the child was dead when the will was executed. 
Barkworth v. Young, 4 Drewry 1. The reason for these decisions is that the testator 
probably intended to benefit the estate of persons specifically named. Mower v. Orr, 
7 Hare 473. The rights of the issue under the statute are, however, substitutionary, 
and where, as in the principal case, the father was not specially named it is difficult to 
see how there was any gift intended for him in respect to which his issue may be sub- 
stituted. The decision is opposed to the only similar case found, and seems antago- 
nistic in principle to the rule of construction adopted in those cases where, indepen- 
dently of statute, the testator attempts to give the issue their deceased parents’ share by 
by a Howland v. Slade, 155 Mass. 415; /n re Hotchkiss’s Trusts, L. R. 

Eq. 643. 


LIMITATION OF ACTIONS — IGNORANCE OR FRAUD — FRAUDULENT CONCEAL- 
MENT OF CAUSE OF ACTION. — The Wisconsin statute of limitations excepted from its 
scope certain actions based on fraud until the discovery by the aggrieved party of the 
facts constituting the fraud. To a plea of this statute the plaintiff replied that the de- 
fendant had fraudulently tats the cause of action. e/d, that since the action 
does not come within the excepted class, it is barred. Pietsch v. Milbrath, 102 N. W. 
Rep. 342 ( Wis.). 

In construing statutes of limitations containing no exemption clauses, some courts 
have been inclined to deny the defense to one who has concealed the existence of the 
plaintiff’s cause of action for the statutory period. Cf First, etc., Corporation v. Field, 
3 Mass. 201. Several of these decisions, however, may perhaps be explained on the 
ground that in their jurisdictions there were no equity courts to relieve the plaintiff 
against its effect. And the better opinion certainly holds that no exception can be 
read into such a statute. Board, etc., of Somerset v. Veghte, 44 N. J. Law, 509. When, 
as in the present case, the legislature has provided that causes of action based upon 
fraud, which have been concealed, shall not be deemed to have accrued until discov- 
ered, it would seem clear that according to a well recognized canon of statutory con- 
struction causes of action not based on fraud should not be entitled to the same 
exemption. See Amy v. City of Watertown, 22 Fed. Rep. 418, 420. The present case, 
therefore, seems preferable to a contrary decision reached under a similar statute in 
Iowa. Cf. District, etc., of Boomer v. French, 40 Ia. 601. 


MORTGAGES — PRIORITY — RIGHT OF PRIORITY OVER THE CORPORATE Mort- 
GAGE. — The petitioner sold railway ties to a quasi-public corporation one month prior 
tothe appointment of areceiver. é/d, that the petitioner’s claim is not preferred over 
a — mortgage. Gregg v. Metropolitan Trust Co., 25 Sup. Ct. Rep. 415. See Nores, 
p- 605. 


NOTICE — CONSTRUCTIVE NOTICE — PURCHASER FROM DISSEISOR Has NOTICE 
OF DEED TO DISSEISEE. — A disseisor held land for the statutory period and sold to 
one without actual or record notice of the deed to the disseisee. He/d, that the buyer 
has constructive notice of recitals in that deed. Re Nesbitt and Potts’ Contract, 53 
W. R. 297 (Eng., Ch. D.). 

Where a purchaser cannot make out title except by a deed which leads to another 
fact, he is presumed to have knowledge of that fact. Patman v. Harland, 17 Ch. D. 
353, 355; Van Doren v. Robinson, 16 N. J. Eq. 256, 261. Title by adverse possession 
is a new title not derived from the disseisee. Zichborne v. Weir, 67 L. T. R. 735. 
Nevertheless the estate acquired is limited in extent by the estate to which it was ad- 
verse. If, for example, that was a life estate, the disseisor’s estate can be only pur autre 
vie, for as it was never adverse to the remainder it could not extinguish it. Joore v. 
Luce, 29 Pa. St. 260. It follows that in no case can the buyer from the disseisor estab- 
lish absolute title without referring to the deed to the disseisee to find his interest. 
Therefore, although no application of the general rule has been found except to deeds 
through which title is actually derived, yet as the basis of it is not derivation but rea- 
sonable proof of title, it seems logically to apply to the case in hand, subject to quali- 
fication where access to the deed is practically impossible. See Patman v. Harland, 
17 Ch. D. 353, 356. 


PERPETUITIES — RULE AGAINST A POSSIBILITY ON A PossIBILITY. — A testatrix 
devised realty to trustees and their heirs in trust to pay the income to her children and 
the survivor for life, and then to their children for lives. To the survivor of the latter 
she devised the property in tail. e/d, that the rule against perpetuities applies to 
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legal contingent remainders and so makes the gift in tail void. Jn re Ashforth’s Trusts, 
21 T. L. R. 329 (Eng., Ch. D.), 

This decision, though by a single judge, may well settle the English law on the 
point. For a discussion of the question, approving the conclusion of this case, see 
16 Harv. L. REV, 294. 


PHYSICIANS AND SURGEONS — NECESSITY OF PATIENT’S CONSENT TO OPERATION. 
A surgeon, by telling his patient that a very slight operation was necessary, induced 
her to take ether, and removed her uterus. é/d, that the patient may recover 
exemplary damages. Pratt v. Davis, 37 Chic. Leg. N. 213 (Ill., App. Ct., First Dist., 
1905). 
me is usually said that a surgeon must obtain the patient’s consent before performing 
an operation; and it seems clear that such an act, being a battery, a justification. 
It is sometimes contended, however, that a surgeon may be justified by various cir- 
cumstances other than the acquiescence of the patient; and an English case has 
been found which, although decided upon the ground of implied consent, can hardly 
be supported on that basis. Cf Beatty v. Cullingworth, 10 HARV. L. REV. 376. This 
court is clearly disinclined to permit surgeons to remove an organ from the aod with- 
out the patient’s actual] concurrence ; and in view of the serious interference with the 
person which such an act involves, this rule should be applied wherever consent could 
possibly have been obtained. However, if in order to save life an operation must be 
performed before consent can be obtained, practical necessity would seem to justify 
the surgeon in acting; and the jury should be allowed to decide whether he could 
fairly assume that the plaintiff would have consented. 


PLEDGES — WRONGFUL RE-PLEDGE— TROVER BY PLEDGOR WITHOUT TENDER. 
Semble, that a pledgee who wrongfully sells or re-pledges is not liable to his pledgor 
‘in trover without a tender of the debt. Ames v. Sutherland, 5 Ont. W. Rep. 328. 
See NoTEs, p. 610. 


PRESUMPTIONS — NATURE AND SCOPE— RELATION OF PRESUMPTIONS TO EvI- 
DENCE. — A guardian was made a beneficiary under the will of his ward. é/d, that 
the consequent presumption of undue influence not only places upon the guardian the 
burden of proof, but should be weighed as evidence by the jury. /# re Cowdry’s Will, 
60 Atl. Rep. 141 (Vt.). 

The court considers the views of Professor Thayer upon the subject of presumptions, 
but prefers to follow what seems to be the trend of authority in Vermont. A case in 
Connecticut, where the court reached a different conclusion, was noted in 18 HARV. 
L. REv. 546. 


RESCISSION — RESCISSION FOR MISTAKE— UNILATERAL MISTAKE. — The plain- 
tiff by mistake put in a lower bid for a contract than he had intended making. The 
defendant accepted the bid, without notice of the mistake. e/d, that equity will re- 
scind the contract. Board, etc., of /ndianapolis v. Bender, 72 N. E. Reps 154 (Ind., 
App. Ct.). 

PE quity will give rescission for a unilateral mistake against a donee. Andrews v. 
Andrews, 12 Ind. 348. In an analogous case, rescission has been granted of a convey- 
ance in which by a unilateral mistake the grantee is getting what he did not expect, 
and what the grantor clearly did not mean to convey. Brown v. Lamphear, 35 Vt. 
252. Such relief may also be had where the defendant in accepting an offer or con- 
veyance knowingly took advantage of the plaintiff’s error. ’ Garrard v. Frankel, 30 
Beav. 445. But with these exceptions, the great weight of authority is that equity will 
not give rescission for a mere unilateral mistake. Moffett, etc., Co. v. City of Rochester, 
gt Fed. Rep. 28; contra, Harris v. Pepperell, L. R. 5 Eq. 1 (semble). Much may be said 
in favor of the exercise of the jurisdiction to rectify mistakes in a case where nothing 
has been done under a hard assem which the plaintiff did not intend to make: but 
the difficulty of deciding what is a sufficiently damaging mistake, and the fact that a 
door would be opened to the admission of all manner of excuses for improvident con- 
tracts, as a matter of policy, perhaps justify a denial of relief. 


RESTRAINT OF TRADE — STATE ANTI-TRUST LEGISLATION — CONSTRUCTION. — A 
statute provided that a contract between two or more corporations restraining com- 
petition in business or placing the management of the affairs of the corporations in the 
power of any persons other than their proper agents should be unlawful. Several 
railroad companies formed a car service association for the purpose of insuring impar- 
tial assessment of demurrage. To this end certain rules were adopted and a manager 
was appointed to attend to their proper enforcement. e/d, that upon a proper con- 
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struction of the statute it is not violated by this combination, which is not inimical to 
public welfare. Yazoo, etc., R. R. Co. v. Searles, 37 So. Rep. 939 (Miss.). 

The court decided that this combination did not place the business of the corpora- 
tions in the control of the management of the association, and construed the statute 
as being inapplicable to combinations which would not, in their results, be at variance 
with public policy. The decision well illustrates the tendency of the courts to give a 
liberal construction to what is called anti-trust legislation. See Whitwell v. Continental 
Tobacco Co,, 125 Fed. Rep. 454. While these enactments are properly applied to com- 
binations injurious to the welfare of the public, yet, in cases where their tendency is 
not harmful, the language, if possible, is regarded as limited by the power which each 
individual has to manage his own property. Cf. Northern Securities Co. v. United States, 
193 U.S. 197, per Brewer, J. 


RESTRICTIVE AGREEMENTS — LIABILITY OF PERSON HOLDING UNDER DISSEISOR. 
The defendant contracted to buy land from the plaintiff, assignee of a disseisor whose 
adverse possession had begun twenty-three years before. The disseisee had been 
bound by a negative restrictive covenant. e/d, that the defendant may refuse to 
take the land, since the right of the covenantee would be enforceable against him. 
Re Nesbitt and Potts’ Contract, 53 W. R. 297 (Eng., Ch. D.). See Nores, p. 608. 


RIGHT OF PRIVACY — INFRINGEMENT — UNAUTHORIZED USE OF PORTRAIT FOR 
ADVERTISING PuRPosES. — The plaintiff sued the defendants for damages resulting 
from the unauthorized use of his portrait in an advertisement. The defendants 
demurred. é/d, that such publication is actionable as a violation of the right of 
privacy. Pavesich v. New England, etc., Co., 50 S. E. Rep. 68 (Ga.). 

Although the existence of.a right of privacy has been much discussed of late years, 
this is the first decision of a court of last resort putting recovery squarely upon that 
basis. It is believed that an article in this REVIEW, cited in the principal case, first 
clearly declared that such a right existed. Cf 4 Harv. L. Rev. 193. Before that 
time no decisions relied upon its existence, but the courts based similar cases on 
breach of trust or violation of a property right. Youvatt v. Winyard, 1 J. & W. 394; 
Pollard v. Photographic Co., 40 Ch. D. 345. Since then several cases in discussing the 
right of privacy have differed regarding its existence. Oné case which purports to 
deny it really decides only that the right is at most personal, ending at death. <Avkin- 
son v. Doherty, 12t Mich. 372. Prior to the principal case the only square decision 
by a court of last resort held that no such right existed. Roberson v. Rochester, etc., 
Co., 171 N. Y. 538; see 15 Harv. L. Rev. 227. This court was divided, its decision 
was received with regret, and the legislature soon passed a law to meet the evil. It 
seems probable, therefore, that the principal case will have a following. 


SALES — CONDITIONAL SALES — FORFEITURE OF INSTALMENTS. — The trial court 
refused to rule that when the buyer in a conditional sale makes default as to one 
instalment all prior instalments are forfeited. Ae/d, that the refusal is not error. 
Shafer v. Russell, 79 Pac. Rep. 559 (Utah). See Nores, p. 611. 


SPECIFIC PERFORMANCE — GENERAL NATURE AND SCOPE OF EQUITABLE RE- 
LIEF — ADEQUACY OF LEGAL REMEDY IN CONTRACTS FOR SALE OF LAND.— The 
defendant, for valuable consideration, gave the plaintiff an option to buy a piece of 
land for the sum of nine thousand dollars. The plaintiff’s bill for specific performance 
alleged that he had contracted to sell the land to a third person for fourteen thousand 
dollars. The defendant demurred. Ae/d, that inasmuch as the plaintiff, on his own 
showing, has an adequate remedy at law, he must seek his remedy there. Hazelton v. 
Miller, 33, Wash. Law Rep. 217. 

Contracts to sell land which the seller has agreed to buy or on which he holds an 
option are of every-day occurrence. Yet no case has been found where the original 
seller has been allowed to set up his purchaser’s contract for resale as a defense to a 
suit for specific performance. Originally, of course, the ear repats of equity in con- 
tracts concerning real estate was based on the difficulty of a fair appraisal of the value 
of the land to the purchaser, but the relief has long since been allowed as a matter 
of course. See Story, Eq. Jur., 12th ed., §§ 717,751. Contra, in suits by the vendor, 
Porter v. Land Co., 84 Me. 195; Kauffman’s Appeal, 55 Pa. St. 383 Sustaining a 
demurrer, therefore, in the principal case, where a plea ought to have been of no avail, 
seems unfortunate. The plaintiff did not even ask for an alternative remedy— 
specific performance or the value of his bargain. Cf Dowling v. Betjemann, 2 John. & 
H. 544. Moreover, the court entirely overlooked the fact that, by refusing the plain- 
tiff relief, they were not only exposing him to an action by his purchaser, but also 
depriving the latter of his right to specific performance of his contract. Cf Shriver v. 
Seiss, 49 Md. 384. 
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STATUTE OF FRAUDS —SUFFICIENT MEMORANDUM —UNDELIVERED DEED AS 
MEMORANDUM. — The defendant agreed to grant the plaintiff a lease, only part of the 
terms of which was contained in the memorandum delivered to the plaintiff. The re- 
maining terms were supplied by the lease later executed by the defendant, but retained 
in its possession. ed, that the prior writing and the lease together constitute a suffi- 
cient memorandum to satisfy the Statute of Frauds. Four justices dissented. Char/- 
ton v. Columbia Real Estate Co.,60 Atl. Rep. 192 (N. J., Ct. App.). 

In England it has been held that the memorandum of a ade need not be delivered 
in order to satisfy the Statute of Frauds. /ohknson v. Dodgson,2 M. & W. 653. A 
Maryland case reaches the same result. Drury v. Young, 58 Md. 546. The great 
weight of Am: rican authority, however, holds the requirement unsatisfied if possession 
of the memorandum be retained by the party to be charged. Hence a deed containing 
the particulars of a sale of land is not a sufficient memorandum unless delivered by the 
grantor. Parker v. Parker, t Gray (Mass.) 409; but see Parrill v. McKinley, 9 Gratt. 
(Va.) 1. On the other hand, the American courts generally hold, with the principal 
case, that an undelivered deed is available to supplement an incomplete delivered 
memorandum. Wood v. Davis, 82 Ill. 311. On this last ground the New Jersey court 
distinguishes an earlier decision in which an undelivered deed was held insufficient by 
itself. Brown v. Brown, 33 N. J. Eq. 650. Inasmuch as the memorandum ordinarily 
operates by way of admission, on principle the question of delivery would seem to be 
irrelevant. The American rule requiring delivery is apparently due to a failure to 
distinguish between the writing as evidence to satisfy the statute and as a written 
contract. 


SURETYSHIP — VARIATION OF RISK — EFFECT OF PLAINTIFF’S BREACH OF Con- 
TRACT TO INSURE.— The defendant was a surety for a building contractor, whose 
contract provided that the plaintiff, the owner, should insure for his own and the con- 
tractor’s benefit. Ae/d, that the defendant is not discharged, by the plaintiff’s failure 
to insure, since, as no fire occurred, he was not injured thereby. Hohn v. Shideler, 72 
N. E. Rep. 575 (Ind., Sup. Ct.). 

Variation of the surety’s risk occurs either where the obligee has done something 
which, owing to the relationship of the parties, he should not have done, or where 
there has been a material alteration of the contract of suretyship. Cf 16 Harv. L. 
Rev. 511. In the first case, as where additional securities, not stipulated for in the 
contract of suretyship, are released, the defense, being an equitable one, discharges the 
surety only in proportion to his possible injury. Green v. Blunt, 59 Ia.79. In the second 
case, the defense, being legal, is a complete discharge, regardless of harm to the surety. 
Miller v. Stewart, 9 Wheat. (U. S.) 703. In a case similar in other respects to the 
present one, a fire, occasioning some loss, occurred, and it was held that the surety 
was completely discharged. Watts v. Shuttleworth, 7 H. & N. 353. The decision 
there regarded the surety’s undertaking as changed by the owner’s failure to insure. 
Under this view,'which seems the correct one, the absence of actual injury to the surety, 
considered decisive in the principal case, is immaterial. Cf. Bethune v. Dozier, 10 Ga. 
235: 


TRUSTS —CREATION AND VALIDITY — REVOCATION. — The plaintiff’s intestate 
made a deposit of her own money in a savings bank “in trust for Margaret Brown,” 
and prior thereto declared her intention that the account should be for the benefit of 
the person designated. e/d, that an irrevocable trust is thereby created. O’Brien v. 
Williamsburg Savings Bank, to1 N. Y. App. Div. 108. 

This appears to be an effort, on the part of the Appellate Division, to escape from 
the doctrine laid down by the Court of Appeals in /n re Totten, 179 N. Y. 112, which 
was adversely criticised in 18 Harv. L. REV. 70. 


WATERS AND WATERCOURSES — SURFACE WATERS — RIGHT TO DRAIN SURFACE 
WATER FROM ADJOINING LAND.—The parties owned adjoining lands covered by a 
body of water twenty-five hundred acres in area, fed solely by rain and snow, and 
varying in depth from three to six feet. The defendant, in order to reclaim his land, 
constructed thereon a ditch which drained the water from the plaintiff’s land and 
ruined his valuable fishery. e/d, that the plaintiff cannot recover. Applegate v. 
Franklin, 84S. W. Rep. 347 (Mo., St. Louis Ct. App.). 

The fact that surface water collects temporarily in considerable quantities in a 
natural depression, does not alter its character. Boynton v. Gilman, 53 Vt.17. But if 
the pond formed be permanent, it ceases to be surface water, and may not be drained 
without the consent of all whose land it covers. Schaefer v. Marthaeler, 34 Minn. 
487. Assuming that the court correctly found the pond in question to be surface water, 
the case raises a new problem: whether for purposes of improvement one may arti- 
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ficially drain his land and thereby deprive an adjoining proprietor of surface water. An 
upper owner may not, by artificial drainage, discharge a ees of surface water upon 
lands below. hoads v. Davidheiser, 133 Pa. St. 226. But he has an absolute right to 
surface water before it reaches the lower owner. Broadbent v. Ramsbotham, 11 Exch. 
Rep. 602. Even in jurisdictions which limit the owner’s right in percolating waters 
to reasonable user, artificial drainage thereof for purposes of improvement is lawful, 
though it deprive a neighbor of his supply. Zé/is v. Duncan, 21 Barb. (N. Y.) 230. 
These last two analogies tend to support the present decision, whether we regard the 
defendant’s right to surface water as absolute or as restricted to reasonable user. 


WILLS — EXECUTION — SIGNATURE OF TESTATOR AT END OF WILL. — In a will 
drawn upon a printed form consisting of one page, a sentence which was incomplete 
at the end of the space provided for bequests was finished by the testator upon the 
back of the form, without words or characters of reference to connect the two parts. 
The will was signed and attested at the bottom of the first page. e/d, that the words 
on the back should be read as an interlineation, and the whole, as thus read, admitted 
to probate. Jn the Will of Bull, 1905 Vict. L. Rep. 38. 

The testator’s signature to a will need not necessarily be at its physical termination, 
if it follows the close of the connected literary sense. Jn the Goods of Kimpton, 3 Sw. 
& Tr. 427. Thus, by appropriate words or marks, a portion necessary to complete the 
will may be introduced into the body, although in location upon the paper it follows 
the signature. Jn the Goods of Birt,L. R.2 P. & D. 214; Baker's Appeal, to7 Pa. St. 381. 
In requiring the signature at the end, the English and Victorian acts differ from the 
American statutes by. the addition of 15 and 16 Vict., c. 24, which has been regarded 
as permitting the court to consider what the testator intended to be the end of his will. 
See Matter of Conway, 124 N. Y.455. Doubtless that amendment did temper the Eng- 
lish rule, but it still provides that no part of the will shall follow the signature, and 
seems insufficient to explain this case without recourse to the principle of incorpora- 
tion by reference. That, however, requires such words or marks within the will as to 
identify the outside writing with certainty. Jn the Will of Ellen Wyatt, 21 Vict. L. 
Rep. 571. It seems too ample an extension of the principle to permit mere continuity 
of sense to furnish that reference. 


WITNESSES — IMPEACHMENT — PREVIOUS HYPNOTISM OF WITNESS. — Held, that 
an admission by a witness on cross-examination that she had three times been hyp- 
notized by the prisoner is admissible as affecting her credibility. State v. Exum, 50 
S. E. ~— 283 (N.C.). 

e 


The effect of hypnotism upon witnesses presents a new and interesting problem. 
In its analysis the distinction should be clearly kept between the condition of the wit- 
ness when in a state of hypnosis and that when acting from suggestions placed during 
a previous state of hypnosis: In the former, his senses are necessarily so much in 
abeyance that detection would be inevitable ; and as his mind is under the control of 
another, he should be held incompetent. Cf Worthington & Co. v. Mencer, 96 Ala. 
310. But if the witness is acting from suggestions placed during a previous state of 
hypnosis, his independence is taken away only to the extent of such suggestions. To 
determine his competency, therefore, the judge must find whether it is probable that 
he has been placed under hypnotic control at a time and under circumstances when 
suggestions could have been and were placed as to the factsinthe¢ase. Cf Bartlett v. 
Smith, 13 M. & W. 483. If this is suckahbe as the witness would follow out sugges- 
tions so placed irrespective of the actual facts, he should be held at least incompetent 
to testify in behalf of the party responsible for his condition. 





BOOKS AND PERIODICALS. 
I, LEADING LEGAL ARTICLES. 


PARTIAL REVOCATION OF A WILL BY OBLITERATION.—In a recent 
article the question whether or not a will may be partially revoked by oblitera- 
tion is discussed, and the few cases in point reviewed. Zhe Partial Revocation 
of a Will by Obliteration, Anon., 9 L. Notes (N. Y.) § (April, 1905). In those 
jurisdictions where the English Statute of Frauds has been followed, it is provided 
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that a will, ‘or any clause thereof,” may be revoked by obliteration. In the ap- 
plication of this provision a doubt has arisen whether an obliteration should be 
considered ineffectual which increases an estate already given, or causes a dif- 
ferent disposition of it, on the ground that it is, in effect, an attempt to dispose of 
property by will without the formalities of execution and attestation. The authori- 
ties bearing upon the question are inconsistent and confusing. apaeu to 
one view, Se om by two English decisions, a will may be partially revoked by 
obliteration when the effect is to decrease a gift theretofore made, but not when it 
is to enlarge such a gift. Cf Larkins v. Larkins, 3 Bos. & Pul. 16; Swinton 
v. Bailey, 4 App. Cas. 70. Thus upon a devise to “A and his heirs forever” 
an obliteration of the words “and his heirs forever” would operate to give a 
life estate to A; but a blotting out of the words “and B as tenants in common” 
in a devise to ‘“*A and B as tenants in common” would not be effective. A 
more radical position was taken in a Maryland case where the court, construing 
the word “clause” to mean an entire subdivision of the will, held that the ob- 
literation must be of the whole subdivision, for otherwise there would be an unat- 
tested alteration of the disposition of the property. schbach v. Collins, 61 Md. 
478. Both these views are open to the objection that they would permit re- 
voked legacies and devises to pass under a residuary clause, though the result 
thereby reached would be that which they seek to avoid. A later American 
decision, recognizing this logical difficulty, held that there could be no partial re- 
vocation by obliteration where the effect would be to alter a bequest either to a 
residuary or to a specific legatee. Appeal of Miles, 68 Conn. 237. Finally, 
Massachusetts has adopted the view that there may be partial revocation 
regardless of its effect upon the disposition of the estate. Cf Bigelow v. Gillott, 
123 Mass. 102. 

It seems, as the writer observes, that there can be but two sound doc- 
trines. Either partial revocation by obliteration must be held not permissible, 
or it must be allowed no matter what its effect upon the disposition of the estate. 
The former of these doctrines could be maintained only in those states where 
the statute does not expressly permit partial revocation; and it could not apply 
to a case where, owing to the absence of a residuary clause, the obliteration 
would not alter the effect of the remaining portions of the will upon the dispo- 
sition of the testator’s property. For the other view there is much to be said. 
It is not only simple and easy of application, but it seems also consistent with 
a reasonable construction of the statutes requiring execution of a will in the 
presence of witnesses. These statutes are not concerned with the ultimate 
effect of the will upon the distribution of the testator’s estate. Me may by non- 
testamentary acts dispose of his property without regard to the terms of his 
will, or he may by an unattested act of cancellation revoke it z# foto. The pur- 
pose of the statutes is merely to make certain that the words, as such, contained 
in the document are those of the testator. The will itself is of no effect until 
the testator’s death. Until then it is nothing but a mere substance which may 
be dealt with by cancellation or obliteration at the pleasure of the maker. 





POWER OF THE SENATE TO AMEND A TREATY. — When the Senate 
amended the Hay-Pauncefote treaty before ratification, it was the object of some 
criticism on the ground that it had arrogated to itself a power foreign to its con- 
stitutional rights. A similar position is taken in a recent vigorous attack on its 
action in amending the arbitration treaties. The Power of the Senate to Amend 
a Treaty, by B. M. Thompson, 3 Mich. L. Rev. 427 (April, 1905). The treaty- 
making power is defined in Art. 11. § 2, of the Constitution as follows: “ He 
(the President) shall have the power, by and with the advice and consent of the 
Senate, to make treaties, provided two-thirds of the Senators present concur.” 
Mr. Thompson contends that the power given to the Senate by this provision, 
like that conferred upon it to concur in the appointment of federal officials, is 
one of veto purely, giving no right to amend. This position has been charac- 
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terized as absolutely untenable. See THE TREATY-MAKING POWERS OF THE 
SENATE, by H. C. Lodge, Scribners’ Magazine, January, 1902. Senator Lodge 
cites in support of his own view sixty-eight treaties which have been amended 
by the Senate before ratification; and he points out that such action has not 
only been very common, but has even been expressly requested by several of the 
Presidents. The Senate’s right to amend has also been affirmed in an unequivo- 
cal dictum by the Supreme Court, as well as by several eminent writers on con- 
‘stitutional law. See Haver v. Yaker, 9 Wall. (U. S.) 32, 35; 1 BRYCE, Am. 
COMMONWEALTH 104. In opposition to the view thus approved by usage and 
authority, Mr. Thompson is unable to cite a single precedent or opinion. Fur- 
thermore, his reasoning seems to be open to question in several instances. The 
analogy between the treaty-making power of the Senate and its power over the 
appointment of federal officials fails at the outset because of the important 
difference in the wording of the clauses in which the powers are respectively 
defined. See U. S. Const. Art. II. § 2. In the clause relating to the appoint- 
ment of officials, the phrase “and by and with the consent of the Senate, shall 
appoint” follows immediately after the word “nominate.” Its position thus 
shows plainly that the Senate was not intended to have any right to select or 
propose names. The comparison between the veto power of the President over 
legislation of Congress with the power of the Senate over treaties seems, on the 
whole, in the light of the history and language of the respective clauses, rather 
fanciful. See Art. 1. §7. In the preliminary passages of his article, however, 
Mr. Thompson discusses in very interesting fashion the practical effect which 
the ratification of the treaties unamended would have had. His conclusion 
that the only additional right which would have been conferred on the Presi- 
dent thereby, would be the authority to submit questions to arbitration which he 
might have settled by diplomatic adjustment, seems warranted, although it 
may be questioned whether this is so slight an increase in the power of 
the executive as Mr. Thompson apparently thinks. 








AGREEMENTS OF THE UNITED STATES OTHER THAN TREATIES. Charles Cheney 
Hyde. An inquiry into what agreements the President may make without the 
codperation of the Senate. 17 Green Bag 229. 

ATTITUDE OF AMERICAN COURTS TOWARDS RESTRICTIVE LABOR Laws. Henry R. 
Seager. 19 Pol. Sci. Quar. 589. 

BASIS OF REASONABLE TIME, THE. Frank Z£. Hodgins. Holding that reasonable 
time must be determined principally from the point of view of the obligee. 41 
Can. L. J. 305. 

BURDEN OF PROOF IN CASES OF MARINE DISASTER, THE. Frederic Cunningham. 
Adversely criticising a decision in the Circuit Court of Appeals, which distinguishes 
non-statutory from statutory rules of navigation and puts burden of proof of 
“cause” on the injured vessel in case of breach of the former. 39 Am. L. Rev. 
178. 

CIVIL SERVICE CLASSIFICATIONS OF JURORS. Joseph M. Sullivan. Advocating a 
higher intellectual and moral qualification for jurors. 67 Alb. L. J. 77. 

COMPETENCE EN MATIERE D’ACTION NAISSANT D’UN ABORDAGE, DE LA. F. C. 
Autran. An examination of the numerous rules for determining jurisdiction over 
actions arising from collisions at sea, embodying suggestions to the international 
maritime committee which is seeking uniformity. 32 J.du Droit Internat. Privé 


44. 
CONCURRENT POWER OF THE STATES TO REGULATE INTER-STATE AND FOREIGN 
CoMMERCE. David Walter Brown. 5 Columbia L. Rev. 298. 
CONDITIONS IN RESTRAINT OF MARRIAGE. Anon. Pointing out the distinction to be 
taken between realty and personalty as to such conditions. 40 Law J. 235. 
CurRB-STONE PATENT OPINIONS. Dwight B. Cheever. A popular question-and- 
answer discussion of elementary propositions in patent law. 3 Mich. L. Rev. 458. 
DAMAGES FOR BREACH OF COVENANTS FOR TITLE. Anon. A discussion of two 
English cases, one of which gives plaintiff his costs in arbitrating with an incum- 
brancer but not the costs of an appeal. 49 Sol. J. 346. 
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DoctrINnE OF Lis Pendens AS APPLIED IN INDIA, AND ITS APPLICATION TO SALES IN 
EXECUTION OF DEcREES. III. Suits for Partition. Addul Karim Khan. 2 Al- 
lahabad L. J. 57. 

Dvr Process oF Law. Jsaac Franklin Russell. An historical treatment pointing 
out that the provision of the Fourteenth Amendment does not control forms of pro- 
cedure and practice. 14 Yale L. J. 322. 

EsTopPE.L, A MISAPPLICATION OF THE DOCTRINE OF. Thaddeus D. Kenneson. A re- 
view of New York cases holding a principal estopped from denying the authority 
of an agent, where such authority is dependent upon an extrinsic fact known 
only to agent. 5 Columbia L. Rev. 261. 

ETupES suR LES EFFETS INTERNATIONAUX DES JUGEMENTS. Z¢. Bartin. Dis- 
cussing the jurisdiction of the foreign court as a condition to giving effect to the 
foreign judgment. 32 J. du Droit Internat. Privé 59 (Nos. I.-II.). 

EXPANSION OF CONSTITUTIONAL POWERS BY INTERPRETATION, Paul Fuller. § 
Columbia L. Rev. 193. 

FEDERAL CONTROL OF CORPORATIONS. Zhomas Thacher. Arguing that the purpose 
of legislation providing such control is unconstitutional. 14 Yale L. J. 301. 

FEDERAL CONTROL OF INSURANCE. Edwin Maxey. » Am. L. Rev. 182. 

FEDERAL ENFORCEMENT OF THE CRIMINAL Law. //. B. Mackenzie. Expressing the 
opinion that the Dominion Government has no jurisdiction in criminal offenses. 
41 Can. L. J. 276. 

GAMBLING AND BETTING IN ForEIGN LAw. Anon. Discussing the legal standing of 
gambling-houses, race-track betting, and lotteries on the continent. 118 Law T. 
451. 

Selatan AGAINST CUTTING TIMBER— METHOD OF PROCEDURE. Robert C. 
Jackson. 10 Va. L. Reg. 964. 

INSANITY AND THE LAW OF NEGLIGENCE. Wm. B. Hornblower. Maintaining that 
an insane person should not be liable for negligence whether of nonfeasance or 
of misfeasance. 5 Columbia L. Rev. 278. 

INTERFERENCE WITH BUSINESS AND COMMERCIAL RELATIONS BY THIRD PARTIES. 
Wm. H. Warren. A discussion along familiar lines of the legal questions in- 
volved in the boycott and similar practices. 60 Cent. L. J. 305. 

JUDGE QUARLES ON THE FEDERAL CONTROL OF CORPORATIONS. Amon. Advo- 
cating such control as a remedy for the present confusion of state laws and loss 
of remedies to creditors. 22 Chic. L. J. 53. 

JupictaL LEGISLATION IN NEW York. Wilbur Larremore. Pointing out the tendency 
of the Court of Appeals to repudiate the doctrine of stare decisis, and advocating 
codification. 14 Yale L. J. 312. 

LAw OF Cees IN SouUTH AFRICA, THE. II. George 7. Morice. 22 South Af- 
rican L. J. 46. 

Laws OF Deer AND INHERITANCE, THE ANCIENT AND MODERN. A Com- 
parison of the Code of Hammurabi (Babylon, 2250 B.C.) with the Present Law 
of Illinois. Axon. 13 Am. Law. 102. 

Les PRINCIPALES CLAUSES D’ASSURANCE CONTRE LES RISQUES DE GUERRE. L£mile 
Andouin. A comment on some questions raised by the terms of the special war 
risk policies agreed upon by the marine insurance companies. 32 J. du Droit 
Internat. Privé 146 (Nos. I.-II.). 

LIABILITY OF WATER COMPANIES FOR FIRE Losses. Zdson R. Sunderland. Dis- 
cussing various cases in which the question has arisen. 3 Mich. L. Rev. 442. 
LIQUIDATION OF COMPANIES IN THE TRANSVAAL, THE. Anon. 22 South African 

L. J. 56. 

wsateau LAW AND JURISDICTION IN AUSTRALIA. I. F. Z. Stow. First of a 
series of articles summarizing the results of Australian legislation and of the pro- 
visions of the Australian Constitution in regard to maritime matters. 2 Com- 
monwealth L. Rev. 110. 

MENTAL DISTURBANCES AND THE CONSEQUENCES THEREOF AS ELEMENTS OF 
DAMAGES. Sumner Kenner. A summary of the law on the subject. 60 Cent. 
L. J. 205. 

SE ek aes, PR FOR INJURIES RESULTING FROM DEFECTIVE AND INADE- 
QUATE SEWERAGE. Glenda Burke Slaymaker. 60 Cent. L. J. 224. 

ORIGIN OF PRIVATE CORPORATIONS, WITH EARLY INSTANCES OF CORPORATE 
CREATION, THE. Theodore D. Gottlieb. An historical discussion, giving early 
instances of corporations. 28 N. J. L. J. roo. 

PARTIAL REVOCATION OF A WILL BY OBLITERATION, THE. Anon. 9 L. Notes 
(N. Y.) 5. See supra. 

PERPETUATION OF THE OPEN MARKET, THE. Bruce Wyman. Reviewing the de- 
cisions and mayer majority view that it is unfair competition for a com- 
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bination to insist that there shall be no dealings with its rivals. 17 Green Bag 
210. 

PosITION OF A SUB-MoRTGAGEE, THE. 74 Bahadur Sapru. Discussing the Indian 
law on the subject. 2 Allahabad L. J. 73. 

Possession. I. and II. Mancus. Discussing the elements of lawful possession as 
determined by revenue collectors in India. 7 Bombay L. Rep. 3 57- 

POWER OF THE SENATE TO AMEND A TREATY, THE. ZB. M. Thompson. 3 
Mich. L. Rev. 427. See supra. 

PRESENT PROBLEMS OF CONSTITUTIONAL Law. /. W. Burgess. 19 Pol. Sci. Quar. 


545- 

PuBLicC LAW AND PRIVATE Law. 4. A. Mitchell. 17 Jurid. Rev. 30. 

REEXTRADITION, DE La. P. Le Boucg. Stating the law and treaties governing cases 
where a fugitive extradited by one country is sought by another. 32 J. du Droit 
Internat. Privé 21. 

REMOTENESS OF CONTINGENT REMAINDERS. I.,II., II]. A. W. £. Showing the 
present state of English law in the various classes of cases, and the effect of the Act 
of 1877. 49 Sol. J. 397. 

RIGHT OF REMOVAL OF CAUSES ON BEHALF OF NON-RESIDENT MASTER DEFEND- 
ANT. John J. McSwain. Showing when the resident defendant is considered a 
“sham defendant.” 60 Cent. L. J. 303, 

RIGHT TO ENJOIN THE PUBLICATION OF A PRIVATE PERSONAL LETTER HAVING 
No LITERARY VALUE. Anon. Concluding that the cases establish a right to 
enjoin publication of the product of one’s brain, whether of literary value or not. 
60 Cent. L. J. 281. 

SECOND APPEALS. Satish Chandra Banerji. Discussing the restrictions upon the 
right to a second appeal, under the Indian Code. 2 Allahabad L. J. 93. 

SPECIFIC PERFORMANCE OF CONTRACTS TO MAKE TESTAMENTARY DISPOSITIONS, 
THE, Glenda Burke Slaymaker. Showing when and in whose favor equity will 
interfere. 60 Cent. L. J. 264. ‘ 

SUBSCRIPTIONS AND CONTRIBUTIONS TO CHARITABLE ENTERPRISES. LZimilie M. 
Bullowa. Discussing the necessity of request and acceptance, and the reversion 
to the donor of a gift not used for the purpose specified. 67 Alb. L. J. 70. 

TRANSFER OF INTERESTS IN ASSOCIATIONS, THE. II. George Wharton Pepper. Dis- 
cussing a number of actual and supposed cases. 53 Am. L. Reg. 240. 

TRIAL BY JURY IN GERMANY. Surt Estes Howard. 19 Pol. Sci. Quar. 650. 

“VOLENTI NON FIT Inyurta.” JV. G. Z. Child. An examination of the application 
of this maxim to the law of negligence. 17 Jurid. Rev. 43. 

WHEN MAY PRomIssoryY NoTEs, MORTGAGES, CONTRACTS, AND BONDS, WITHOUT 
INDORSEMENT OR ASSIGNMENT IN WRITING, BECOME THE SUBJECTS OF A 
Girt Causa Mortis? Walter J. Lotz. 60 Cent. L. J. 244. 





Il. BOOK REVIEWS. 


A PRACTICAL TREATISE ON THE LAW OF RECEIVERS, as Applicable to Indi- 
viduals, Partnerships, and Corporations, with Extended Consideration of 
Receivers of Railways and in Proceedings in Bankruptcy. By William A. 
a gy New York: Baker, Voorhis & Company. 1905. pp. Ixxi, 
956. 8vo. 

This book, written by the editor of the 1897 edition of “ Beach on Receivers,” 
is the latest, and in some respects the most complete, work upon an increasingly 
important subject. It takes up step by step the proceedings incident to a re- 
ceivership, beginning with the grounds for the appointment of a receiver and 
ending with his discharge, and treats the whole from a practical point of view. 
The citations cover a large number of cases, many of them very recent; and so 
far as possible, the point involved in each is stated separately in the text. This 
attempt to incorporate at length the holdings of many individual decisions, in- 
stead of grouping the cases under statements of general principles, seems to 
lead to the book’s most serious defects. A text-book of law, if it is to be of 
the highest value to the profession, should contain an orderly exposition of the 
underlying principles of the subject under discussion in order that the reader 
may obtain with the least effort a grasp of the law as a whole: and, in addition, 





632 HARVARD LAW REVIEW. 


it should furnish a reasonably complete citation of the authorities which estab- 
lish those principles. In these days of exhaustive digests the peculiar con- 
tribution of a text-book to the advancement of legal knowledge is found in its 
exposition of principles and criticism of decisions rather than in its collection 
of cases. Mr. Alderson has made a very satisfactory collection of cases. But 
instead of developing his own statement of the underlying principles, he has 
endeavored to describe them by combining and arranging the short points of 
the cases cited, for the most part without explanation, criticism, or dissent on 
his part as to the value of each decision. The result is that a reader not 
already familiar with the subject has difficulty at times in following the develop- 
ment of the thought or even the meaning of the writer. Thus in § 173 one 
reads: “A receiver appointed in one state does not take title to property in 
another. In a statutory proceeding by the attorney-general for the dissolution 
of a corporation, . . . it was held that the receiver became invested with the 
title to all the corporation’s property, wherever situated, whether in or without 
the state : and this though the statute did not so provide.” These two statements 
as they stand are in apparent conflict, and the necessary explanation, namely, 
that in the second case the receiver was not an ordinary receiver, but a statu- 
tory receiver, a sort of universal successor to the defunct corporation, is not 
supplied by the author. Again, in § 262, in treating of the liability of a succeed- 
ing receiver on contracts of his predecessor, the author states: “. . . contracts 
made by a preceding receiver impose no legal duty or obligation upon his suc- 
cessor, and damages cannot be recovered at law against the succeeding receiver 
for refusing to perform the contracts of his predecessor.” Five lines further on 
he says: “As a general proposition it may be asserted that a succeeding re- 
ceiver is bound by the contracts of his predecessor.” Possibly he means is 
bound z# egutty in the sense that the court will order him to perform such con- 
tracts, but fe does not say so nor imply it by the context. 

Furthermore, the making of a separate statement in the text for each case 
cited in the footnotes, which is the prevailing practice in this work, necessarily 
leads to exasperating repetition. Examples are found in §§ 42, 48, and in § 169. 
It is not unjust to say that the book contains many such instances of unneces- 
sary repetition and of apparently conflicting statements. In fairness to Mr. 
Alderson, however, we note that the present work is in fact a revision and en- 
largement of “ Beach on Receivers,” rather than a new treatise, even adopting 
for the most part the exact language and citations of Beach; and the faults to 
which attention has been called are largely those found in the earlier work, 
though they are aggravated by the attempt of the present author to graft a mass 
of new authorities upon the old without changing the structure of the whole. 

Another prominent fault is the lack of original discussion of the authorities. 
Very infrequently does the author express any opinion whatever upon the state 
of the law. He does, however, heartily condemn the appointing of the so-called 
“friendly receiver,” in which, we believe, he is doing good service to the admin- 
istration of justice. The last chapter of the book, which contains in the author’s 
own words a clear and convenient summary of the whole field of receivership 
proceedings, is in many respects the best. It is to be regretted that the same 
clear, original statement does not extend throughout the work. Still, this text- 
book, while it does not contain the final statement of the law of receivership, is 
a useful and full collection of authorities, intelligibly arranged and adequately 
indexed, and as such will doubtless prove of service to the profession. 

H, LB. S. 





DuNLAP’S ELEMENTARY LAw. By M. E. Dunlap. Third Edition. Revised 
by T. F. Chapiin. St. Louis: The F. H. Thomas Law Book Co. 1905. 
pp. v, 600. 8vo. 

There is grave doubt in the minds of the teaching fraternity of the legal 
profession as to whether any completely satisfactory book on damentary law, 
embodying the general principles, rules, and definitions of all its branches, 
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can be written. In Mr. Dunlap’s work, however, the present edition of 
which is a book of six hundred pages, with an elaborate index, we find an at- 
tempt at this difficult goal. The volume includes an abridgment of Blackstone’s 
Commentaries, of Chitty on Pleading, Greenleaf on Evidence, and Story on 
Equity Jurisprudence. In addition there are separate discussions in a brief and 
concise form of the following subjects: Code Pleading, Contracts, Commercial 
Paper, Sales, Agency, Partnership, Bailments, Corporations, Domestic Rela- 
tions, Torts, and Administration. Real Property is treated in an abridgment of 
Blackstone’s second volume, to which many notes bearing on the later develop- 
ment of the law have been added. 

The work’s chief claim to attention lies in its serviceability to students who 
are preparing to take bar examinations in the various states. Graduates of 
law schools generally, and especially those holding a degree from a school where 
the case system is in use, know how important it is to review the subjects upon 
which the examinations for admission to the bar are based; and they have learnt 
from personal experience how well-nigh impossible it is to find a book treating 
the various topics of the law in a small and yet comprehensive compass. This 
new edition of Dunlap’s Elementary Law more nearly satisfies the demand for 
such a manual than any that has come to our attention. Its adaptation to the 
purpose so far as the number of subjects treated is concerned, may be judged 
from an inspection of the requirements for the practice of law made in most of 
the states. In Texas, for example, the candidate for admission to the bar is ex- 
pected to manifest familiarity with the following subjects: first, the elements of 
common law, and more particularly volumes one, two, and three of Blackstone’s 
Commentaries ; second, real property; third, contracts, and, under this division, 
the elements of contracts, sales, bills and notes, carriers, partnerships, corpora- 
tions and agency; fourth, torts; fifth, equity jurisprudence; sixth, pleading, 
practice, and evidence; seventh, domestic relations and administration of dece- 
dents’ estates ; eighth, constitutional and statutory law ; and ninth, criminal law, 
particularly the fourth volume of Blackstone. Inasmuch as the questions 
asked in Texas range over as wide a field as those propounded in other jurisdic- 
tions, Mr. Dunlap’s Abridgment seems to cover satisfactorily the scope of a bar 
examination. The substantive matter of the book is also of good quality: the 
abridgments of the standard works are made with care; and the original 
treatises on other branches of the law set forth clearly, concisely, and correctly 
the leading principles which it is important to have in mind. 





GAI INSTITUTIONES, or Institutes of Roman Law by Gaius. With a Trans- 
lation and Commentary by the late Edward Poste. Fourth Edition, re- 
vised and enlarged by E. A. Whittuck. With an historical introduction 
7 A. H. J. Greenidge. Oxford: The Clarendon Press. 1904. pp. lv, 

8. 8vo. 

Anyone who uses the translation and commentary of the late Edward Poste 
on the Institutes of Roman Law by Gaius will agree that the words of the Vice- 
Chancellor of his University, Omnium quos cognovi, doctissimus, were de- 
servedly applied. The present edition of the-work, which is its fourth, is by 
E. A, Whittuck, who has revised the translation and commentary and made 
other changes. Chief among the differences between this and preceding edi- 
tions is the abridgment of those portions of the commentary which had reference 
to analytic jurisprudence. This has been done for the purpose of rendering the 
commentary less difficult to students, and in the belief that the general theory 
of the law might better be studied in other treatises. In consequence, the 
Preliminary Definitions are omitted, and in their place has been inserted an 
Historical Introduction to Gaius, of some fifty pages, by Dr. Greenidge, an 
authority on Roman Constitutional history. In this introduction are considered 
the sources and development of Reman faw, showing its gradual unification in 
succeeding epochs: first, the period in which the customs of the clans merged 
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into the customs of the state; second, that in which a uniform system for both 
patricians and plebeians was evolved ; third, the unification of Rome with Italy, 
and last, continuing to the time of Gaius himself, that of imperial unification. 
The text used is that of Krueger and Studemund; and some conjectural 
readings are added in the appendix. 

The text of Gaius and Mr. Poste’s translation are set out in parallel columns, 
and the commentary is interpolated at the natural divisions of the subject- 
matter. The translation is done in clear, terse English, and the force of the 
Latin seems not to have been lost. The commentary, too, shows at the same 
time the learning of the author and his proficiency in the use of his mother 
tongue, for it is clear, readable, and interesting. A chronological table of events 
important in the development of Roman law is prefixed to the translation and 
—er and an excellent index to both text and commentary is supplied at 
the end. 





THE NATIONAL ADMINISTRATION OF THE UNITED STATES OF AMERICA. 
By John A. Fairlie. New York: The Macmillan Company. 1905. pp. 
xi, 274. 16mo. 

In his preface to this volume the author expresses his surprise that “no 
comprehensive and systematic work on American national administration ” has 
as yet been published, since, in his opinion, the “raga of administration, as 
distinguished from the problems arising from the operation of the legislative 
and judicial branches of the government, are the ‘“‘important problems of the 
present.” One might possibly be led from this to infer that the main purpose 
of the volume was to contribute something in the way of original discussion 
to the administrative problems which are to-day vexing students, writers, 
and statesmen. Outside, however, of the first two chapters, on the President, 
little of this sort of thing is attempted. The book is, in short, simply a detailed 
exposition of the functions of the administrative officers of the United States 
and of the organization of the administrative departments. The first chapter 
on the President discusses the development of the President’s power of appoint- 
ment and removal, and of his ordinance power, particularly from the aspects in 
which those powers merge with and partake of the nature of the legislative and 
judicial functions. There are short chapters on the relation of Congress to the 
Administration, and on the constitution of the Cabinet. The remaining two- 
thirds of the volume are devoted to a detailed account of the organization of the 
Departments, prefaced in each case by a brief historical summary. The chap- 
ters are admirable in arrangement, and their information exhaustive; no de- 
partmental functionary is too humble to have escaped the author’s notice. 
bs book fills a distinct need, and should prove of much value for speedy 
reference. 





THE Hinpu Wits Act (Act XXI of 1870), with which is incorporated the 
Probate and Administration Act, with elaborate notes and commentaries. 
By Mahendra Chandra Majumdar. Calcutta: Sanyal & Co. 1904. pp. 
lvi, 824. 8vo. 

A codification of any branch of the law invariably creates a demand for a 
work of comment and annotation as an aid in interpreting and applying the bare 
skeleton of the statute. To satisfy such a demand is the aim of the present 
work. The book opens with a brief preliminary statement of the causes and 
conditions which led to the passage in 1870 of the Hindu Wills Act, extending 
to the native races of India rules and regulations similar to those which govern 
testamentary disposition in England. Then follows a commentary which takes 
up each section of the Act in order, compares it with the law in England, and 
illustrates its practical application by a review of the English and Indian cases. 
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The Act is, in its essence, composed of the law which is administered in the 
Courts of England. In fact, many parts of the English Wills Act of 1837 are 
copied literally. For example, the provision as to revocation by “ burning, tear- 
ing, or otherwise destroying” is the same in both acts. On the other hand, 
there are some striking departures from the English law; such as the provision 
in regard to ademption which gives to a legatee a bequest notwithstanding a sub- 
sequent provision made for him by settlement or otherwise. In addition to the 
commentaries upon the Wills Act of 1870, the book contains a like treatment of 
the Probate and Administration Act of 1881. It thus comprises a complete 
exposition of the Hindu law relating to wills, and should be of considerable 
assistance to the Indian student and practitioner. 





THE AMERICAN CONSTITUTIONAL SYSTEM. By Westel W. Willoughby. 
New York: The Century Co. 1904. pp. 318. 8vo. 

This little book might well have been called “Some Questions in American 
Constitutional Law.” It is chiefly concerned with the history and solution of 
the salient constitutional problems which have vexed our political thinkers. 
Some of these questions are already closed, some barely opening, all of them are 
interesting. Professor Willoughby’s book does not give one any well-propor- 
tioned knowledge of the morphology and functioning of the American States’ 
governmental organs; but it may well serve as a useful supplement to a more 
descriptive text-book. In fact, it is intended as the introduction to a series of 
volumes which are to deal with the “ American State” in greater detail. The 
bulk of the book is a wealth of quotations from the United States Supreme 
Court reporter, which at times, when joined in lengthy succession, become more 
or less tedious. Still, since these are sources as well as expositions, they 
lend the book the peculiar interest of authoritativeness, and make it remarkably 
definite, considering its brevity and scope. The argument proceeds in a natu- 
rally logical sequence which makes it easy to follow and to understand. The 
author has, all in all, succeeded in making interesting his discussion of the 
older controversies, and in giving a clear and timely treatment to the problems 
of living interest. 








WHARTON AND STILLE’S MEDICAL JURISPRUDENCE. Vol. I. Mental Un- 
soundness. Legal Questions by Frank H. Bowlby. Insanity: Forms 
and Medico-Legal Relations, by James Hendrie Lloyd. Vol. II. Poisons. 
By Robert Amory and Robert L. Emerson. Vol. III. Physical Condi- 
tions and Treatment. Medical Aspects by Truman Abbe; Legal Aspects 
by Frank H. Bowlby. Rochester, N. Y.: The Lawyers’ Co-operative 
Publishing Company. 1905. pp. clv, 1031; xxx, 858; Ixxix, 692. 8vo. 

TABLE OF CASES alphabetically arranged as to the several states, in the 
American Decisions, American Reports, American State Reports, showing 
the cases to which notes are appended and the subject of such notes, also 
what cases in these series have been affirmed, reversed, or dismissed by the 
United States Supreme Court. By Wm. S. Torbert. Also List of Notes 
in the above. By A.C. Freeman. San Francisco: Bancroft & Whitney 
Company. 1905. pp. 754. 4to. 

INDEX OF CASES judicially noticed (1865-1904), containing every case cited 
in pemeents reported in the Law Reports from the commencement of this 
publication in 1865 to the end of 1904, as also a statement of the manner 
in which each case is dealt with in its place of citation. By A. N. Kant. 
London: William Clowes and Sons, Limited. 1905. pp. vi, 751. 8vo. 

COPYRIGHT IN CONGRESS, 1789-1904. A Bibliography and Chronological 

Record of all Proceedings in Congress in Relation to Copyright from April 





















636 HARVARD LAW REVIEW. 


15, 1789, to April 28, 1904, First Congress, 1st session, to Fifty-eighth Con- 
ess, 2d session. Prepared by Thorvald Solberg, Register of Copyright. 
ashington: Government Printing Office. 1905. pp. 468. 4to. 

CURRENT Law. A Complete Encyclopedia of New Law. Volume III. 
Abatement and Revival to Indians. Edited by George Foster Longdorf and 
Walter A. Shumaker. St. Paul, Minn. : Keefe-Davidson Company. 1905. 
pp- xv, 1710. 4to. 

A TREATISE ON THE CONFLICT OF LAWS OR PRIVATE INTERNATIONAL Law. 
By Francis Wharton. Third Edition by George H. Parmele. In two 
volumes. Rochester, N. Y.: The Lawyers’ Co-operative Publishing Co. 
1905. pp. ccxxiv, 1-848 ; xxvii, 849-1830. 8vo. 

THE CENTENARY OF THE FRENCH CIVIL CODE. ¥ Sir Courtenay IIbert. 
(From the Proceedings of the British Academy, Vol. I.) London: Pub- 


lished for the British Academy by Henry Froude, Oxford University Press 


Warehouse. pp. 16. : 
A SELECTION OF CASES ILLUSTRATIVE OF THE ENGLISH LAW OF ToRT. 
By Courtney Stanhope Kenny. Cambridge: At the University Press. 


1904. pp. xiv, 632. 8vo. 
REPORT OF THE COMMISSIONER OF EDUCATION FOR THE YEAR 1903. 
Volume I. Washington: Government Printing Office. 1905. cvii, 1216. 


8vo. 








